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Mr Alan Dormer, the President of the 

Resource Management Law Association 

of New Zealand Inc is pleased to 

announce that the Resource Management Law 

Association’s Post Graduate Scholarship for 2006 

has been awarded to Benjamin Bruno Gleisner of 

Wellington.

Benjamin, who already holds a Bachelor Science 

Degree from Victoria University of Wellington, is 

studying in the School of Earth Sciences at Victoria 

University for a Masters in Environmental Studies.  

The topic of his thesis is “Evaluating the role of 

project-based mechanisms in New Zealand climate 

change policy.”

The stated aim of his research is to “determine 

under what conditions project-based mechanisms 

are an effective and efficient mechanism to meet 

New Zealand’s Kyoto Protocol obligations.” 

To fulfil this objective he will be carrying out 

interviews across Europe, Canada and Australasia, 

with Government officials, inter-governmental 

and  non-gove r nmenta l  o rgan i s a t ions , 

academics and industry representatives.  

In addition to his studies Benjamin has a wide 

range of interests including voluntary work, 

playing squash, soccer, the piano and cello as well 

as coaching a soccer team.

His proposed future career plans include working 

as a policy analyst in the public sector in New 

Zealand and possibly work in an environmental 

consultancy.
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RMLA members will have observed from the mail 

out of the registration brochure for the RMLA 

Conference 5-7 October 2006 that the Resource 

Management Act �99� will celebrate its �5th birthday on � 

October 2006.  The achievement of adolescence presents 

a valuable opportunity to review the founding principles 

on which the RMA is based.

Without stealing thunder from the 2006 Conference 

the August 2006 issue of RMJ also considers some of 

the fundamental aspects in terms of the way the RMA 

is applied in practice in the article regarding what 

constitutes “The Existing Environment” by Stephanie 

Browne and James Gardner-Hopkins, and the article 

“Carrying the Burden” by Claire Kirman and Catherine 

Somerville which reviews the evidential tests used in 

resource management decision-making.

Causation in terms of environmental harm is also 

considered obliquely in the article on the law relating to 

“Statutory Nuisance” in the UK by Nicholas Jones – which 

forms the basis the law relating to abatement notices in 

Australia and New Zealand.

The article on “Planning v Markets” by Tigilau Saili returns 

to an area of debate that has been un-characteristically 

quiet over recent years.  Whether the article will lay 

that particular ghost to rest may, however, be a topic for 

debate at the 2006 Conference.

Finally, release of the “Discussion Paper on Penalty 

Infringement Notices (PIN) for Environmental Offences” – 

the first joint working exercise by the Environmental Law 

Roundtable of Australia and New Zealand (ELRANZ) is 

about to be released via the RMLA website – so watch 

this space!  Comment and feedback on the paper will be 

invited from members.

Trevor Daya-Winterbottom 

Chairperson, RMLA Editorial Committee

rMJ august 2006
EDITORIAL
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IntroductIon

The standard and burden 

of proof applied in cases 

brought under the Resource 

Management Act �99� (“Act”) has 

been a vexed issue for some years 

now.  It is of particular import in 

resource management cases given 

the uncertain information base 

from which the majority of resource 

management decisions are made.

The problem, as identified by 

the Privy Council in Fernandez v 

Government of Singapore [�97�] 2 All 

ER 69�, lies in making determinations 

about the future on the balance of 

probabilities.  As the Privy Council 

noted, the phrase balance of 

probabilities is “… a convenient and 

trite phrase to indicate the degree of 

certitude which the evidence must 

have induced in the mind of the 

Court as to the existence of facts… .  

But the phrase is inappropriate when 

applied not to ascertaining what has 

already happened but prophesying 

what, if it happens at all, can only 

happen in the future”.  This, coupled 

with a lower societal tolerance of 

future exposure to adverse impacts 

on the environment and an Act that 

embodies a precautionary flavour, 

establishes an apparent tension when 

applying evidentiary tests in resource 

management decision-making.

In the recent High Court decision of 

Royal Forest and Bird Protection Society 

of New Zealand Incorporated v Buller 

District Council [2006] NZRMA �9� 

Panckhurst J aptly described the state 

of law in this way “… the thinking in 

at least some of these cases is quite 

elaborate and, it seems to me, of 

a nature likely to excite grounds of 

appeal such as the present one”.

This article examines the burgeoning 

body of case law that considers the 

appropriate allocation of the burden 

of proof, and the related standard 

of proof, that should be attained 

in order for potential effects on the 

environment to be proved to the 

proper satisfaction of the Court.

delIneatIon of the 
concepts

At least  some of  the 

con fus ion  t o  wh i ch 

Panckhurst J refers can 

be traced back to the concepts 

employed having a multiplicity of 

meanings, or in some cases being 

misused.  This is not a predicament 

confined to resource management 

law, however.  As noted in Cross 

on Evidence (NZ Edition) �996, 

the phrase “burden of proof”, for 

example, has been used in at least 

one of three senses.  Consequently, 

an essential first step is to delineate 

the way in which the various 

concepts are to be understood in 

this article.

Legal or ultimate burden:

The legal burden of proof in resource 

management cases is the obligation of 

one party to meet the requirements of 

the Act that a fact in issue be proved 

(whether positively or negatively).  

As Cross on Evidence states, citing 

from Dickinson v Minister of Pensions 

[�95�] � QB 228 “[a] fundamental 

requirement of any judicial system 

is that the person who desires the 

Court to take action must prove his 

or her case to its satisfaction.”  

Under the Act it is, for example, the 

consent applicant’s burden to satisfy 

the Court that the single purpose 

in section 5 is met by granting 

rather than refusing consent (Shirley 

Primary School v Telecom Mobile 

Communications Limited (�999) 

carrying the burden: 
considering the appropriate evidential 

tests in resource management decisions
By Claire Kirman, Ellis Gould and Catherine Somerville, 
Chapman Tripp
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NZRMA 66), or the plan change 

promoter’s burden to prove that the 

plan change will achieve sustainable 

management.  However, with respect 

to reference appeals, as noted in Kerr 

Trusts v Whangarei District Council 

(A060/0�):

“… there is no onus of justification 

or burden of proof on a referrer 

to establish that a provision is 

correct or otherwise; instead the 

proceedings are in the nature 

of an enquiry to ascertain the 

extent to which land use controls 

are necessary, whether the 

controls are the most appropriate 

approach, and to ensure that the 

controls achieve the objectives 

and policies of the plan.”

Evidential or factual threshold:

This is the hurdle that a party must 

pass when seeking to make an 

issue live before the Court, and to 

require the decision maker to either 

make a finding of fact upon it, or 

to otherwise intervene.  The issue 

of whether or not there is sufficient 

evidence to meet this threshold can 

only be assessed after the evidence 

has been given.  As noted in Shirley 

a scintilla of evidence may be all 

that is needed to establish in the 

Court’s mind the issue as being a 

live one, and the resultant need for 

rebuttal evidence.  In Ngati Maru 

Iwi Authority v Auckland City Council 

(High Court, Auckland AP �8/02, 7 

June 2002) the High Court added a 

gloss to that requirement by stating 

that “a scintilla of evidence may be 

sufficient, but it must be probative 

evidence”.

Burden (or onus) of proof:

This is the burden that rests with one 

(or more) of the parties before the 

Court, assuming the above threshold 

has been met, when the Court has 

been asked by one of those parties 

to make either a determination on 

the facts, or to otherwise intervene 

between them.  The burden is easier 

to locate if it is considered which 

party (or which of the parties), 

would fail if no evidence were given 

on either side.  The burden or onus 

rests with the party that would fail if 

no evidence were presented.

The burden is more clear cut in the 

criminal jurisdiction, but can still be 

seen in resource management cases 

where the burden perhaps shifts with 

more regularity and is sometimes a 

“moving target” (Clifford Bay Marine 

Farms Limited v Marlborough District 

Council C���/200�).  The burden 

may also be distributed between 

the various parties depending on 

the particular issue, and a party 

may carry a new burden during 

the course of a case in response to 

evidence raised by another party.  In 

Shirley the Court noted that there was 

a swinging evidential burden in that, 

as the evidence of varying weight 

developed, the evidential burden 

of proof would, in accordance with 

the ordinary principles of evidence, 

remain with or shift to the person 

who would fail without adducing 

further evidence.

Standard of proof:

In resource management cases the 

relevant standard of proof is that of 

a civil court, being on the balance of 

probabilities.  Denning J in Miller v 

Minister of Pensions [�9�7] 2 All ER 

�72 described it this way:

“That degree is well settled.  It 

must carry a reasonable degree of 

probability but not so high as is 

required in a criminal case.  If the 

evidence is such that the tribunal can 

say: ‘We think it more probable than 

not’, the burden is discharged, but if 

the probabilities are equal it is not.”

analysIs of judIcIal 
consIderatIon

The starting point for any 

dialogue on the evidential 

tests  apposi te  in the 

resource management context is 

McIntyre v Christchurch City Council 

[�996] NZRMA 289.  That case 

involved an appeal by residents 

against the grant of consent to a 

mobile telecommunications facility, 

on the grounds that there was a 

potential for harmful health effects 

from radio frequency radiation 

created by the facility.

Counsel for the appellants argued 

As noted in 

Shirley a scintilla of 

evidence may be 

all that is needed 

to establish in the 

Court’s mind the 

issue as being a 

live one, and the 

resultant need for 

rebuttal evidence. 
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that, given the present state of 

scientific knowledge, it would be 

an error of law to decide the appeal 

based on the balance of probabilities 

because of the potential for harmful 

health effects from low-level radio 

frequency radiation.  Specifically it 

was argued that the precautionary 

language in section �0�(�)(a), 

section � and the definition of 

environment in section 2(�), meant 

that it was logically impossible, 

and would be an error of law, to 

apply the statutory test after being 

satisfied on the preponderance of 

probabilities based on historical 

studies alone.  It was submitted by 

counsel that one cannot graft a test 

of “more probable than not” onto the 

provision in section � for an effect 

of low probability, which includes a 

proven potential effect.

In rejecting this submission, the 

Environment Court noted that in 

resource consent applications there 

is an evidentiary burden on the party 

who makes an allegation to present 

evidence tending to support that 

allegation.  The Court further noted:

“… the evidence must satisfy 

us of the fact (ie that there will 

or will not be such an effect) on 

the balance of probabilities and 

having regard to the gravity of the 

question; but we are not to put 

either party to having to prove its 

assertion of fact beyond reasonable 

doubt … .  We do not accept that 

the existence of a serious scientific 

hypothesis, or even one that is 

regarded as deserving priority for 

testing, is necessarily sufficient 

by itself to establish a potential 

effect, even a potential effect of 

low probability which has a high 

potential impact.”

In doing so the Court affirmed 

that the relevant standard of proof 

in resource management cases 

is the civil test of the balance of 

probabilities, and that this subsists 

notwithstanding the language 

adopted by the Act in relation to 

future effects and the degree of 

impact test in section �.

The question of the standard 

and burden of proof was again 

considered in Shirley.  This was 

another case involving health effects 

from radio frequency radiation, 

where the Environment Court 

considered that there was no one 

standard of proof under the RMA.  

The Act, it noted, was preventative, 

precautionary, and proactive in its 

tenor and consequently to apply an 

invariable test in respect of any issue 

that is to be decided “on the balance 

or probabilities having regard to the 

gravity of the issue” was improper.  

As was stated by the Court:

“We consider the effect of s�, 

especially �(f), is that the Court 

is required to evaluate beyond the 

balance of probabilities (ie 5-50) 

where the risk (even if low) is of 

high potential impact.”

However, on that occasion the 

Court rejected the appellant’s 

submission that the existence of 

a serious scientific hypothesis, or 

even a hypothesis that is regarded 

as deserving priority for testing, 

was necessarily sufficient by itself 

to establish a potential effect, even 

a potential effect of low probability 

with a high potential impact.

The Court further noted, quite 

properly, that if there is a place for 

the precautionary approach in the 

application of the Act it is not at the 

fact-finding stage but in the exercise 

of the Court’s discretionary judgment 

– this is the “evaluate” aspect referred 

to in the quote above.

Subsequent cases have retreated 

from this position, preferring to 

rely instead on the approach taken 

in McIntyre.  In Contact Energy 

Limited v Waikato Regional Council 

(2000) 6 ELRNZ �, for example, the 

Environment Court stated in relation 

to an application for resource 

consent:

“ H a v i n g  c o n s i d e r e d  t h e 

submissions on this topic, we 

have concluded that they do not 

relate to the standard of proof of 

facts on which findings have to be 

made.  Rather, we consider that 

they are arguments relevant to 

the exercise of the discretionary 

judgment under section �05(�) 

to grant or refuse the consents 

sought.  We will address those 

submissions in that context, later 

in this decision.  On the question 

of proof as such, we adopt the 

submission of counsel for the 

respondents, … , that in these 

proceedings there is no burden 

of proof on any party, only an 

obligation on a party who asserts 

a fact to present evidence in 

support of it, and the standard of 

proof required is on the balance 

of probabilities, and should reflect 

the gravity of the situation.”

However in Ngati Maru the High 

Court can be seen to have drawn a 

clean distinction between the fact 

finding mode of the case before 

it, and the evaluation mode that 

the Court then enters into prior 

to exercising its decision making 
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powers.  Hence Doogue J can be 

seen to have carefully confined his 

statement to the standard of proof 

of the facts at issue (in that case 

concerning the existence of waahi 

tapu and other taonga on the land 

affected by the plan change), rather 

than having extended his comments 

to the standard of proof of the 

judgments about possible future 

events and their effects. 

In Westfield (New Zealand) Limited v 

Hamilton City Council [200�] NZRMA 

556, a case which concerned the 

commercial provisions in Hamilton 

City’s District Plan, the conceptual 

tension between ascertaining the 

existing facts on the one hand, and 

making predictions as to possible 

environmental outcomes on the 

other, became obvious, although 

reliance was again placed on the 

McIntyre approach.

The Westfield case involved debate 

over the relevance of potential 

consequential effects arising from 

unfettered, or barely fettered, 

commercial development in the 

city.  As Fisher J stated, in relation 

to a submission by counsel that the 

issue for determination was whether 

on the balance of probabilities 

implementation of the respondent’s 

proposed provisions could give 

rise to consequential effects of 

significance:

“… it is a contradiction in terms 

to say that the Court was required 

to determine “on the balance of 

probabilities” whether provisions 

“could” give rise to consequential 

effects.  The possibility that 

something “could” happen is 

clearly a lower threshold than the 

probability that it will occur.  The 

tests are mutually exclusive.”

Later he noted:

“But more importantly it involves 

a confusion between two different 

concepts.  Doogue J referred to 

this in the different context of 

applications under s�05 in Ngati 

Maru… .  In all applications 

under the Resource Management 

Act �99� a distinction is to be 

drawn between a burden of 

proof relating to the facts on the 

one hand and ultimate issues 

as a matter of evaluation in 

accordance with the law on the 

other. …  What was required of 

the appellants was sufficient by 

way of evidence or argument to 

make the possibility of an adverse 

effect a live issue.  Once there 

was a foundation for considering 

that possibility, it was for the 

Court to determine the level 

of likelihood as a question of 

fact and then, in light of such 

conclusions, whether particular 

provisions were justified in the 

plan.” (emphasis added)

The suggestion that potential effects 

are required to be determined 

with reference to a standard based 

on the balance of probabilities is 

concerning for the very reasons that 

Doogue J outlined in the earlier part 

of his judgement, when he discussed 

the difficulties in predicting future 

events in an area as complex as 

urban resource management.

In the subsequent case of Director-

General of Conservation v Marlborough 

District Council (C���/200�) the 

Environment Court accepted, 

however, that the Act’s inclusion in 

the definition of “effects” of “effects 

of low probability and high potential 

impact” meant that an assertion 

about future possible effects was not 

necessarily “proved” on the balance 

of probabilities.

The appropriate standard of proof 

for alleged effects has more recently 

been considered in Clifford Bay 

Marine Farms Limited v Marlborough 

District Council (C���/200�), a case 

involving a proposal to establish 

a large open water mussel farm at 

Clifford Bay on the eastern coast of 

Marlborough.

In that case the Court was presented 

with evidence (of an unquantified 

possibility), that the establishment of 

the marine farm would cause a suite 

of potential effects on the Hector’s 

dolphin population in the bay and 

that any one of these effects, and/or 

the accumulating effects of these low 

probability effects, may have a high 

impact on the ability of the dolphins 

to breed and survive.

The Environment Court on this 

occasion began its analysis by 

noting that the strange conclusion 

that one could derive from some of 

the past cases, was that some or all 

of those possible ‘results’ should not 

be considered because they were not 

effects established on the balance of 

probabilities.

However, Judge Jackson noted the 

inherent difficulties raised in some 

of the earlier case law, including 

McIntrye, where the Planning 

Tribunal stated that the evidence 

must satisfy the Tribunal (as it then 

was) of the fact (ie that there will or 

will not be such an effect), on the 

balance of probabilities and having 

regard to the gravity of the question.
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The innate complexity in resource 

management decision making, 

according to  Judge Jackson, 

arises when one is asked to make 

decisions about what might happen 

in the future:

“To apply the balance of 

probabilities test to predictions 

of risk or any other prediction of 

future effects on every occasion 

is unhelpful.  It conveys a sense 

of scientific rigour to a decision 

which may be unwarranted.  

Further to qualify the reference 

to the standard of proof being 

on the balance of probabilities, 

having regard to the seriousness 

of the issues is to apply a test 

where the parameters can 

and often do pull in different 

direct ions.   The standard 

suggests that if the consequences 

are trivial (to whom?) the test for 

non-harm may be less than 50-

50, but if the effects are serious 

(again, to whom?) then the test 

to prove no harm may be set 

significantly higher than a 50% 

risk.” 

The Environment Court in Clifford 

Bay then went on to deconstruct some 

of the earlier resource management 

cases.  In particular, the Court took 

issue with the suggestion made in 

Contact Energy that assessments of 

potential effects are not facts upon 

which the Environment Court makes 

findings:

“More importantly, we draw 

attention to the statement 

that submissions on scientific 

knowledge of potential impacts 

‘do not relate to the standard of 

proof of facts on which findings 

have to be made’.  The Court is 

there recognising the sorts of 

problems with identifying and 

appraising potential impacts 

of low probability that another 

division of the Court struggled 

with in Shirley Primary School and 

with which we are wrestling here.  

However, in our view holding that 

all findings by a local authority, 

or the Court, are as to facts and 

that all judgements by the Court 

occur later leads to four related 

difficulties.  First, the approach 

suggests that the evidence a local 

authority or the Environment 

Court decides on consists only 

of facts.  That unfortunately, is 

not correct.  Many of the ‘facts’ 

are actually statements about the 

future.  Sometimes these are made 

on a proper scientific basis, so 

that they are very like facts.  But 

in other cases, a local authority is 

asked to make judgements about 

risks of the hypothetical sort we 

have described … .”

Importantly the Environment Court 

concluded:

“In our view the approach the 

Act requires is that under section 

�0�(�)(a) and (i) of the Act 

each potential effect raised in 

the evidence should be assessed 

qualitatively, or preferably 

quantitatively, in the light of the 

principles of the RMA, and the 

objectives and policies of the 

relevant instruments as to:

(a)  probability of occurrence; 

and

(b) force of input.

Whilst facts must be proved on 

the balance of probabilities, there 

is no single standard of proof for 

most of the judgements involved 

in those two steps, nor does the 

same standard have to be used 

for each risk.  The standard varies 

according to the weighing of the 

potential impact of the effect.”

The matter has also been considered, 

albeit as an aside, by Richardson 

J in the Supreme Court’s decision 

Westfield (New Zealand) Limited v 

North Shore City Council [2005] NZSC 

�7, where the following comments 

were made:

“One feature of many of the 

key provisions of the legislation 

relevant for present purposes is 

the use of the separate terms, 

actual effects and potential effects, 

as being different in character… 

The apparent distinction is 

between whether, once the 

resource consent for an activity 

is granted and commences, it will 

have immediate or future effects 

on the environment for which 

the activity is granted or whether, 

absent any such actual effects 

it may have some effects in the 

future.  Potential is often used in 

the sense of possible, something 

which may or may not happen, 

as opposed to actual.  Depending 

on context, that can range in the 

level of certainty from highly 

probable, more probable than not, 

reasonably probable, significant 

or substantial possibility, distinct 

possibility, something that might 

well happen – down to slim or 

faint possibility and on to barely 

conceivable.  It is not surprising, 

then, that to achieve balance the 

framers of the legislation restricted 

consideration of potential effects 

by the qualifiers imposed by 
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s�.  The question then becomes 

whether, on a factual assessment 

of a particular application, any 

adverse environmental effects 

can only be characterised as 

potential.  If so, the qualifiers 

under s� limit consideration to 

“(e) Any potential effect of high 

probability; and (f) Any potential 

effect of low probability which 

has a high potential impact.  

Whether distinctions of this 

kind can and should be drawn 

in future applications and with 

what legal consequences must be 

a matter for argument when they 

arise”.

recent hIgh court 
consIderatIon

In a decision issued this year 

the High Court considered 

the appropriate standard of 

proof to be applied in resource 

management cases.  The Royal Forest 

and Bird Protection Society of New 

Zealand Incorporated v Buller District 

Council [2006] NZRMA �9� case 

concerned the impact of proposed 

coalmining operations on kiwi and 

a population of the perhaps now 

infamous rare New Zealand snail 

Powelliphanta Patrickensis.  

The High Court was asked if the 

Environment Court had applied the 

correct standard of proof in assessing 

the evidence of the proposed kiwi 

and snail mitigation plans.  It was 

submitted that adopting the normal 

civil standard of proof, that is the 

balance of probabilities, was wrong 

given the uncertainty as to the 

success of the mitigation plans, the 

significance of the national values 

involved and the potential impact 

on those values if the mitigation 

plans were unsuccessful.

The Court cited a statement by the 

House of Lords in Re H (Minors) 

[�996] AC 56� that there are only 

two standards of proof, being 

beyond reasonable doubt and on 

the balance of probabilities, but that 

“built into the preponderance of 

probability standard is a generous 

degree of flexibility in respect of the 

seriousness of the allegation”.  The 

High Court noted more fully that:

“This speech, and others in the 

case, discuss the need in relation 

to proof to have regard to the 

particular context, and where risk 

assessment is involved to consider 

in particular the seriousness of 

the consequence (or impact) 

in deciding whether a matter 

is proved.  But, so long as these 

considerations are observed, the 

standard of proof is unaltered.  

There is no separate and special 

standard of proof which falls 

somewhere between the criminal 

and civil standards.”

Panckhurst J in the High Court 

thus concluded that the reference 

to the balance of probabilities in 

the Environment Court’s judgement 

did not signify an inappropriate 

dilution of the standard of proof.  

Rather, read in the context of the 

analysis as a whole, Panckhurst J 

was confident that the Environment 

Court had appropriately assessed 

the potential effects and impacts 

which the proposed mining activity 

entailed, and as a result concluded 

that the analysis was appropriate to 

the circumstances of the case.

concludIng 
comments

The above cases suggest a 

need for clarification in 

two respects.

First, there is confusion regarding 

the application of the balance of 

probabilities to:

(a) the fact finding stage, and to

(b)  the evaluation(s) undertaken 

by decision makers, which 

may involve the application of 

different standards by virtue 

of the wording of the Act.  

The import of the demarcation 

between the fact finding stage and 

the evaluative stage is noted in Cross 

on Evidence where it is stated:

“It is respectfully submitted that 

Lord Diplock’s point is sound but 

merely an illustration of a broader 

and equally sound proposition.  

The balance of probabilities test 

applies to (i) the primary facts 

of a case; (ii) the secondary facts 

– inferences drawn by the Court 

from the primary facts; but not to 

(iii) evaluations …  which are not 

facts at all.”

The balance of probabilities therefore 

is germane to the fact finding stage, 

but has no place in the Court’s 

ultimate evaluation or assessment of a 

case, nor in the Court’s consideration 

of whether or not to intervene.

The Court ’s  eva luat ive  and 

assessment process is laid out in the 

provisions of the Act, as applicable 

to the various types of decisions the 

Court is empowered to make.  These 
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might include the evaluative tests 

set out in section �2, sections 9� 

and 9�, or section �0�.  Ultimately 

the evaluation will rest with the 

application of Part 2 of the Act to the 

facts.  This is entirely appropriate, 

particularly given the Court’s 

unenviable role of being required to 

make decisions on future events, on 

what may or may not happen, and 

on what may or may not promote 

sustainable management, all often 

in circumstances of factual and 

scientific uncertainty.

Adopting this delineation between 

fact finding and evaluation, counsel 

need to be aware that they can, 

and should in cases under the Act, 

consider whether or not the Court 

would be assisted by the making of 

submissions as to:

(a) whether a matter requiring 

proof has been proved on the 

balance of probabilities by the 

appropriate party, and

(b) assuming that the matter 

has been so proved, what 

consideration or weight ought 

then to be given to it by the 

decision maker,

(i)  properly acting under the 

legislative tests set out in 

the Act (be that test within 

section �2, sections 9� and 

9�, or section �0�, etc);

(ii)  adopting the definitions 

g i v e n  ( p a r t i c u l a r l y 

t o  “ e f f e c t s ”  a n d 

“environment”); and

(iii)  in response to the particular 

overall purpose of the Act.

The second matter concerns 

the suggestion that we abandon 

proving future effects on the balance 

of probabilities, along with the 

phraseology “having regard to the 

gravity of the question” referred to in 

McIntyre.  

This involves unwinding the 

important conceptual difference 

that exists between ascertaining 

the existing facts on the one hand, 

and predictions as to possible 

environmental outcomes on the 

other.  The former is more amenable 

to assessment on the balance of 

probabilities, whereas the latter is a 

matter of evaluation or judgement.

It may well be that a flexibility in the 

standard that is adopted is required, 

or alternatively an approach adopted 

such as that suggested by Judge 

Jackson in Clifford Bay relating to 

risk assessment.

In Clifford Bay the Environment 

Court helpfully set out guidelines for 

the section �0� evaluative process, 

noting the intrinsic problems created 

by future effects and the role of risk 

assessment in environmental cases 

(particularly given the wording of the 

Act).  The first step, recognising that 

section �0� is subject to the primacy 

of Part 2, was to analyse the relevant 

principles, objectives and policies as 

the Court reasoned that effects on 

the environment “cannot occur in 

a vacuum, they must be assessed in 

their context”.  The following five 

steps were then, within and informed 

by the matrix established by the first 

step, to:

•  identify the risks;

•  identify the consequences;

•   estimate the probability of 

harm;

•   evaluate the significance of a 

risk; and

•   undertake a comparative risk 

assessment.

While these steps are undoubtedly 

valid and helpful, they should 

not be seen as replacing, or in 

any way detracting from, the tests 

that the Act itself establishes.  The 

steps recommended can be seen 

as providing a logical order to the 

consideration of effects on the 

environment where factual and 

scientific uncertainty exists, or as 

fleshing out the steps in the analysis 

which are so obviously required, but 

on which the Act is silent.

In Clifford Bay 

the Environment 

Court helpfully set 

out guidelines for 

the section 104 

evaluative process, 

noting the intrinsic 

problems created 

by future effects 

and the role of 

risk assessment 

in environmental 

cases. 
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Resource management law is 

at a crossroads.  The issue 

of ‘planning vs. markets’ 

has risen again as a live concern 

among resource management and 

planning practioners.  The debate 

is one that is as old as the Resource 

Management Act �99� (“RMA �99�” 

or “the Act”) and its purpose; yet 

the terms of the argument remain 

typically unclear.  Parties often 

talk past each other, and at worst, 

lapse into intractable ideological 

positions.  The quarrel, mixed 

with the other matters embedded 

in the purpose of the Act (Part 

II) – environmentalism, property 

rights, the Treaty of Waitangi 

– is a national one that we seem 

determined to keep having with one 

another.  It is a debate heralded by 

the massive reforms of the Third 

Labour Government in �98�.  But 

the dichotomy of ‘planning vs. 

markets’ is obsolete, unconstructive, 

and definitely unproductive; more 

than 20 years after the reforms it’s 

time to move it on.

This article examines a problematic 

a s sumpt ion  under ly ing  the 

theory and practice of resource 

management law in New Zealand: 

that ‘planning vs. markets’.  It is an 

assumption that one has a mutually 

exclusive choice between ‘planning’ 

or ‘markets’, and certainly not both 

together.  This article’s central thesis 

is that the dichotomy of ‘planning vs. 

markets’ is fundamentally flawed.  

Yet that dichotomy is an apparently 

widely held belief amongst the 

resource management, planning, 

and local government fraternity.  

To make sense of the situation this 

article:

•   Tackles the analytical context, 

the definition/concept of the 

terms ‘planning’ and ‘markets’;

•   Looks at  the his tor ica l 

backdrop and legal context to 

the law of the RMA �99�;

•   Highlights some contemporary 

problems caused by the 

‘ p l a n n i n g  v s .  m a r k e t s ’ 

dichotomy under the law of 

the RMA �99�; and

•   Finally, attempts to make 

practical recommendations for 

a positive change of view. 

The aegis of this article is a paper 

which I found five years ago in an 

obscure but high-quality online 

magazine, “Why Planning vs. Markets 

is an Oxymoron: Asking the Right 

Question”, the work of a professor 

of urban planning in the US, E. R. 

Alexander (<http://www-pam.usc.

edu/volume�/v�i�a2s�.html>).  

As an earnest young professional 

innocent of training in planning 

and resource management law 

experience, I yearned at the time to 

understand the workings of the Act 

and the industry it had created; one 

I was now a part of.

Yet even at that stage the great 

resource management and planning 

issues of the day struck me as 

vague and lacking in conceptual/

definitional clarity and rigour (per 

Cooke P in Auckland Regional Council 

v North Shore City Council [�995] � 

NZLR �8 at 20 (CA)).  They were 

strangely dislocated from other 

branches of the law as well as the 

theory and practice of public policy.  

Nor did the issues connect with my 

experience of growing up in the 

practical realities of the reforms of 

the �980s and my understanding of 

New Zealand history in general. 

Although I didn’t fully understand 

it at the time, the professor’s paper 

was a good find.   It helped confirm 

an intuition: that the dichotomy of 

“planning vs. markets” didn’t make 

sense.  However, it is only with the 

“Planning vs. Markets” under 
the rMa 1991: are we 
asking the right question?
Tigilau Saili, Ken Tremaine Consulting Ltd
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benefit of time and experience in 

the field that I have felt confident to 

apply some of the paper’s findings 

to the New Zealand context.

argument from 
theory: an 
analytIcal context: 
what Is meant by 
the terms ‘planning’ 
and ‘markets’?

To sensibly discuss ‘planning 

v s .  marke t s ’  a  c l e a r 

conceptual/definitional 

understanding of each term is 

required.

Why does this matter, particularly 

to the diligent practioner toiling 

away in the day-to-day of plan 

making and consent application?  

Because concepts and definitions 

matter (Nolan et al Environmental 

Law (200�) paragraph �.6):

Definitional issues are not of 

purely theoretical interest … the 

application of the definitions in 

s 2 of the RMA and other related 

provisions, especially s 5(2), have 

given rise to continuing debate as 

to whether social and economic 

needs or benefits are relevant to 

resource consent decision making, 

or whether attention must be 

focussed solely upon positive and 

negative environmental effects, 

with people and communities 

being allowed to provide for their 

wellbeing in whatever way they 

wish.

Meaning fu l  communica t ion , 

analysis, decisions, and judgments 

under the Act are made on the basis 

of its definitions and concepts; they 

set the parameters for analysis.  

Although the RMA �99� does not 

explicitly mention either term, in 

my view ‘planning’ and ‘markets’ are 

by conception/definition embedded 

in it.  However, the pitting of 

‘planning’ against ‘markets’ shows 

a poor conceptual/definitional 

understanding of each term.  In 

practice this has led to some poor 

resource management outcomes; 

and fostered a culture and legacy 

which run the risk of ultimately 

u n d e r m i n i n g  t h e  r e s o u rc e 

management law regime in New 

Zealand. 

According to Alexander equating 

‘planning’ with public intervention 

(regulation) makes a conceptual/

definitional error.  He illustrates 

this most clearly in the following 

way (<http://www-pam.usc.edu/

volume�/v�i�a2s�.html>):

… (except in extreme cases …) 

“planning” and “markets” are 

not analytically or empirically 

dist inguishable.   The fa lse 

dichotomy between them is based 

on a widely held association 

between planning and public 

intervention and governmental 

or state regulation or action, as 

opposed to private enterprise 

in the supposedly unplanned 

market.  Institutional economics 

has modified the simplistic 

assumptions of classic economics 

to reveal the fallacy of this 

dichotomy: planning is not limited 

to the public sector, nor do markets 

exclude planning.

[…]

… more advanced theory and 

observation suggest that this 

dichotomy … has outlived its 

usefulness.  Many definitions 

of planning … transcend this 

dichotomy.  Political economists 

have been debating the respective 

merits of markets and various 

alternative forms of organization, 

and in the policy arena exploration 

of organizational structures and 

service delivery systems has ranged 

through various mixed forms to 

pure bureaucracies [i.e. forms of 

governance].

Increasing complexity has also 

blurred the boundary between 

elements of the original duality: 

the public sector and the market.  

Partial privatization and “third party 

governance” … have diluted the 

public sector, which is no longer 

the exclusive domain of sovereign 

state agencies (if it ever was)…

[…]

The private market, too, is rarely 

the “perfect” market beloved 

of classical economists, but has 

evolved into a variety of hybrid 

According to 

Alexander 

equating ‘planning’ 

with public 

intervention 

(regulation) makes 

a conceptual/

definitional error. 
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forms, which include large 

integrated corporations with 

many of the attributes of (public) 

bureaucracies…

The excerpt from Alexander shows 

that ‘planning’ and ‘markets’ are 

not mutually exclusive but instead 

intimately connected by, and through 

considerations about organisational 

form and function (i.e. ‘governance’).

Turning to the term ‘planning’, in 

the sense in which it is commonly 

understood, ‘planning’ is: “the act of 

formulating of a course of action, or 

of drawing up plans … or of making 

contingency plans” (Wiktionary).  

A narrower definition is to view 

‘planning’ in a collective sense as the 

deliberate organisational activity of 

formulating and implementing a 

plan or strategy for future actions.  

This narrower definition applies 

with equally validity to ‘private’ 

organisations, ‘public’ organisations, 

and mixtures of both. 

Planning in the public sector, the 

state (including the courts), local 

government, and respective agencies 

is a readily understood subset of the 

generalised definition of ‘planning’.  

Statutory land/resource use ‘planning’ 

principally occurs in New Zealand 

under the RMA �99�, but often 

closely in tandem with ‘planning’ 

under the other primary planning 

statutes, the Land Transport 

Management Act 200�, and the 

Local Government Act 2002.

Under the RMA �99� local 

authorities have the default role of 

“formulating of a course of action, or 

of drawing up plans … or of making 

contingency plans” for the use of 

land, air, and water.  The degree of 

planning a local authority exercises 

is characteristically shaped by:

•   the nature of the resource in 

question;

•   how it is to be used, developed, 

or protected (section 5(2)(a)-

(c));

•   the costs,  benefits,  and 

alternatives involved (section 

�2); and

•   a  healthy dose of  kiwi 

pragmatism, “overall broad 

judgment” under Part II of the 

Act (NZ Rail Ltd v Marlborough 

District Council [�99�] NZRMA 

70 at 86 (HC).  Watercare 

Services Ltd v Minhinnick [�998] 

� NZLR 29� at �05 (CA)).

The default governance role of local 

authorities as noted by Palmer (in 

Nolan at paragraphs �.7�-�.�02) is 

therefore “to promote the sustainable 

management of natural and physical 

resources” (section 5(�)).  That 

default governance role is enshrined 

in the Act (sections �0 and ��) and 

carries a coercive power with it 

where necessary; with the Court as 

ultimate adjudicator.

However, the default governance 

role of local authorities under the 

RMA �99� is an arrangement that 

could also be achieved by private 

agreements between multiple 

landowners, with litigation in 

contract, tort, or property law where 

that failed.  This is a Hobbesian 

conception of a society made up of 

contracts overseen by the Leviathan.  

Indeed, hybrid arrangements 

between local authorities and 

corporate developers to provide 

fiscal and governance certainty for 

landuse and infrastructure, and 

reduce transaction/administrative/

compliance costs of the Act’s 

processes, are commonplace.  For 

example, the technique is being used 

in the urbanisation of greenfields 

lands in rapidly growing parts of 

New Zealand such as Tauranga City 

and Western Bay of Plenty District 

territorial areas.  The same holds 

true for:

•   corpora te  deve loper- to-

corporate developer, for 

example joint ventures; and

•   loca l  au thor i ty - to - loca l 

authority, for example the 

multiple sector agreements 

between the local authorities 

in the Auckland region to 

develop and implement the 

Planning in the 

public sector, the 

state (including 

the courts), local 

government, 

and respective 

agencies is a 

readily understood 

subset of the 

generalised 

definition of 

‘planning’.  
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Auckland Regional Growth 

Strategy.

The notion of ‘governance’ then 

emerges as a significant de-

constructer, mediator, and integrator 

of  the ‘planning vs.  markets ’ 

dichotomy, meaning: “the use of 

institutions, structures of authority and 

even collaboration to allocate resources 

and coordinate or control activity in 

society or the economy” (Wikipedia).  

It helps cut through the dichotomy, 

recognising the links between state 

actors such as central (executive) 

government, local government, and 

respective agencies, and leaders and 

groups in civil society.

Turning to the term ‘markets ’, 

they can be defined as “…social 

arrangement[s] that allow buyers and 

sellers to discover information and 

carry out voluntary exchange”.  There 

is planning in and for markets, for 

example:

•   planning in markets: more 

broad corporate strategic 

planning or more specific 

planning and covenanting 

for land development by a 

landowner/developer;

•   p l a n n i n g  f o r  m a r k e t s : 

institutions like the NZX 

which regulates the New 

Zealand Stock Exchange or the 

Commerce Commission which 

regulates trade competition.

But there are also ‘markets’ in the 

public sector, for example:

•   tradable development rights 

being implemented by some 

local authorities, whereby in 

return for example, protecting 

some ecological feature, a 

development right is provided 

that can be sold and used in 

respect of other land;

•   national political markets, 

such as the political trade-offs/

deal-making in New Zealand’s 

MMP parliament;

•   n a t i o n a l  q u a s i - m a r k e t 

a r e n a s  f o r  e c o n o m i c 

exchanges, such as auctions 

o f  t e l e c o m m u n i c a t i o n 

transmission frequencies;

•   international political markets, 

such as the bilateral and 

multilateral political trade-offs/

deal-making between the New 

Zealand government and the 

governments of other nation-

states in the international 

system of competing nation-

states; and

•   international quasi-market 

a r e n a s  f o r  e c o n o m i c 

exchanges, such as tradable 

carbon emission rights under 

the framework of the Kyoto 

Protocol.

In summary,  ‘Markets’ do not exist 

or operate in a vacuum; nor does 

‘planning’, statutory or otherwise.  

‘Planning’ exists and operates within 

the base paradigm of modern life, 

a market economy.  ‘Planning’ has 

quite accurately been called the 

handmaiden of capitalism and can 

be regarded as facilitating a market 

economy.   Nor are ‘markets’ so 

easily uncoupled from ‘planning’, 

they exist and operate within 

multifaceted inter-state, state 

(executive government, the courts, 

local government, and respective 

agencies), and trans-state (globally 

in t e rconnec ted  ind iv idua l s , 

corpora t ions ,  communi t i e s ) 

frameworks and actors (forms of 

‘governance’).  

If ‘planning’ and ‘markets’ cannot 

be so easily separated, it follows 

that comparing their efficiency or 

effectiveness is asking the wrong 

question.  A better question 

emerges  when,  ra ther  than 

juxtaposing ‘planning’ and ‘markets’, 

both are subsumed under the more 

overarching concept of ‘governance’. 

Then the question is no longer ‘to 

plan or not to plan’, but: ‘what is the 

most efficient and effective form (or 

mix of forms) of governance?’ – While 

it may not have been traditionally 

described in those terms, I argue 

that this is the history of the 

New Zealand environmental and 

planning law experience (a point 

which I explore in further detail 

in the next section of this article).  

Such an approach would recognise 

that both ‘planning’ and ‘markets’ 

have key and relevant roles to play, 

and that the governance concept 

assists in a developing maturity 

in considering these issues.  This 

moves away from an ideology 

where it is one or the other, to 

principled kiwi pragmatism where 

there is recognition and comfort in 

recognising both concepts have a 

role and place.

Asking the right question and 

abandoning the dichotomy of 

‘planning vs. markets’ will have 

positive utility.  It would provide 

a conceptual framework for more 

rigorous analysis.  Such analysis 

would distinguish between various 

kinds of markets, identify more 

complex patterns of asset ownership 



Resource Management Journal ��

that mix public and private 

control, and the most appropriate 

forms/hybrids of ‘governance’ in 

that context.  Recognising that 

‘planning’ is not the same as public 

intervention (regulation) will enable 

research on planning for, in, and of 

the market.  It will also encourage 

consideration of the institutional 

design (‘governance’) implications of 

policy and consent related analysis 

and evaluation.  This demands 

more attention to developing 

and presenting realistic public, 

private, and mixed alternatives, 

and comparative evaluation of 

their respective consequences to 

determine:  ‘which is most efficient 

and effective compared to what?’ 

( < h t t p : / / w w w - p a m . u s c . e d u /

volume�/v�i�a2s�.html>).  While 

close to its intent, this is more than 

what is currently contemplated in 

the costs, benefits, and alternatives 

policy making test of section �2; 

and the actual and potential effects 

and policy framework consent 

application test of section �0� of 

the Act.

W h e re  p o l i c y - m a k i n g  a n d 

implementation is scrutinised by 

the policy and consent decision-

makers under the RMA �99� 

(ultimately the Court) attention 

should be placed on ‘governance’, 

particularly the default ‘governance’ 

role of local authorities.  This is 

because it is through its structures 

and interfaces of local authority 

‘governance’ by which the purpose 

of the RMA �99� is given practical 

adminis trat ive/organisat ional 

effect in an integrated way.  Here 

the question indeed becomes: 

‘what is the most appropriate form of 

governance to respond to a particular 

resource management issue/problem 

context?’.  Existing innovative and 

creative examples include the 

establishment of the joint Hastings 

District Council-Tangata Whenua 

Wastewater Committee to provide 

governance for the renewal of the 

council’s wastewater discharge (see: 

Von Dadelszen (2006) �6� Planning 

Quarterly pages 2�-2�), and the 

Strategic Partners Forum of Smart 

Growth (western Bay of Plenty 

subregion).

Questions of ‘governance’ also 

necessarily give rise to questions of 

integration: normative, strategic, and 

operational integration across other 

media, agencies, and legislation, to 

achieve sustainable management 

outcomes over time.  

argument from 
hIstory (no. 1): 
a hIstorIcal 
backdrop: In the 
begInnIng the 
legIslature created 
or empowered 
local authorItIes

The present environmental 

and planning law regime in 

New Zealand is a creature 

of late 20th and early 2�st century 

social, economic, and political 

reforms in the following areas of 

law (the list is not exclusive):

•   Natural resources, ecology, and 

land-building development: 

Conservat ion Act �987, 

Resource Management Act 

�99�, Crown Minerals Act 

�99�, Building Act �99� 

(repealed and replaced in 

2002). 

•   L o c a l  g o v e r n m e n t 

(‘governance’), infrastructure, 

a n d  f u n d i n g :  L o c a l 

Government Amendment 

Act (No. 2) �987 (now 

repealed), Local Government 

Amendment Act (No. �) �996, 

Local Government Act 2002, 

Local Government (Rating) 

Act 2002. 

•   U t i l i t i e s  a n d  e n e r g y : 

Telecommunications Act �987 

(repealed and replaced in 

200�), Electricity Act �992.

•   Land transport: Land Transport 

Act �998 (now amended by the 

Land Transport Management 

Act 200�).

•   M e t r o p o l i t a n :  L o c a l 

Government (Auckland) 

Amendment Act 200�.

Resource management law is a 

subset of that regime and has its 

antecedents in the sanitation, 

town planning, and conservation 

laws which emerged in the late 

�800s.  These ‘new’ laws were 

responses by young Western liberal 

democratic governments to modern, 

increasingly urban, society ’s 

sanitation, municipal, natural 

environment, and moral needs and 

wants.  The laws were also a reaction 

to the inability of court-made law to 

keep pace with the machinations of 

contemporary human settlement in 

suburbs, towns, and cities.  These 

problems of modern urban life were 

forewarned by Ebenezer Howard, 

Le Corbusier, and other concerned 

humanitarians and futurists.

The laws created or empowered local 

authorities.  In New Zealand these 
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were known as district, borough, and 

city councils.  The councils provided 

the critical mass, convenience, and 

direct local interface to:

•   take charge of pollution and 

waste;

•   fund and build utilities and 

infrastructure (especially roads) 

and take care of land drainage;

•   coordinate and control landuse;

•   preserve and create green space; 

and

•   licence vice (alcohol and 

prostitution).

The arrangement proved superior 

to the comparatively high economic 

and social costs of leaving a more 

densely settled populace and 

multiple landlords/landowners to 

broker private agreements between 

themselves or litigating in contract, 

tort, or property law where that 

failed.

It is fair to observe that in New 

Zealand from colonial times onward, 

local authorities at a local level, like 

central (executive) government at the 

national level, also took on the role of 

pooling scarce or dispersed capital and 

resources together to act as a vehicle 

for communities’ land-building, 

utility, infrastructure, and broader 

economic development initiatives.  

This is in contrast to the other British 

settler colonies of the New World 

whose territories were much larger 

(USA, Canada, and Australia).  That 

necessitated the creation of a mid-

tier of government between local 

government and federal/central 

(executive) government: state and 

provincial governments.  State/

provincial governments in those 

countries have gone on to become 

natural agents for proactive state/

provincial development initiatives as 

opposed to federal/central (executive) 

government.

The proactive state/provincial 

government dimension is missing 

from the New Zealand experience.  

Attempts in the late �9th century to 

form state/provincial governments 

never got off the ground here.  The 

proactive development functions 

that were assigned to state/provincial 

governments overseas were instead 

retained by central (executive) 

government.  Being functions of 

central (executive) government they 

were unsurprisingly national in 

focus, supplemented regionally by 

the efforts of wealthy metropolitan 

councils.  However, the excesses 

of national development ‘planning’ 

(intervention/regulation) forced its 

abandonment by central (executive) 

government as part �980s macro 

neo-liberal economic reform.  

argument from 
hIstory (no. 2): a 
legal context: 
legIslature-made 
law vs. court-made 
law

The original sanitation, town 

planning, and conservation 

laws were therefore first and 

foremost creatures of statute.  The 

legislation created and further added 

to by the legislature to tackle the 

problems generated by the ‘engine’ 

of modern human civilisation.  

Legislature-made law, in contrast 

to the more ponderous court-made 

law, is usually in close step with the 

concerns, prejudices, and aspirations 

of its time.   This is no different nearer 

to the present day where in �99� the 

underlying purpose of the RMA �99� 

(Part II) captured the mood of its 

time: sustainable management.  The 

Act created the enchanting promise of 

‘instant jurisprudence’ by setting out 

its purpose ‘within’ itself that would 

apply to everything done under it.

On the other hand, court-made 

law, particularly the common law 

of the British Commonwealth, has 

the wisdom of years of expertise, 

experience, and time on its side.  

It stands at a conservative and 

principled distance from the 

vicissitudes of politics and the day-

to-day moral appetite of the man in 

the street. 

Resource management law sits in 

contrast to the long tradition of the 

common law which, steeped in 

centuries of theory and practice, 

Legislature-made 

law, in contrast 

to the more 

ponderous court-

made law, is usually 

in close step with 

the concerns, 

prejudices, and 

aspirations of its 

time.
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underpins the ‘roots, trunk, branches, 

leaves, and fruits’ of the legal 

system: public, criminal, contract, 

tort, and property law.  In short, 

the jurisprudence that underpins 

resource management law is young 

and statute focussed.  Arguably, it has 

not been tested with the same rigour 

that has been applied to the older 

limbs of the law.  Certainly it has 

not had the benefit of time, but in 

my view it has unnecessarily isolated 

itself from the great heritage that it is 

part of.

contemporary 
problems: the 
chIldren of the 
‘planning vs. 
markets’ dIchotomy

In my view resource management 

law has been captured by 

the dichotomy of ‘planning 

vs. markets’.  An idea whose 

consequences have not been fully 

thought through.  This is typified by 

‘effects-based’ planning, which when 

pushed too far becomes a dogma that 

resource management is a subset of 

economics, for example Marlborough 

Ridge Ltd v Marlborough District 

Council [�998] NZRMA 7� (EC), and 

the recent ‘economic thread’ cases. 

These sit well within the dominant 

reform paradigm that gave birth 

to the Act, neo-liberal economics, 

which should be contrasted against 

the other less subservient reform 

paradigms: social, cultural, and 

political pluralism and liberalisation.  

Yet Part II of the Act catalogues a 

much broader suite of matters to be 

considered and promoted by policy 

and decision makers; economic 

and non-economic alike (McGuire 

v Hastings District Council [200�] 

NZRMA 557 at 566-7 (PC) per 

Lord Cooke).  Indeed, the dominant 

reform paradigm is in tension with 

the “overall broad judgement” case 

law authority on Part II RMA �99� 

which asks for holistic normative 

judgement to be exercised: a 

principled value judgement that 

is just in the circumstances of a 

particular case and gives effect to the 

purpose of the Act.

That dominant reform paradigm 

forced central (executive) government 

to fully delegate environmental 

and planning problems to local 

government ,  de- leg i t imis ing 

proactive ‘intervention’ (as opposed 

to regulation) by itself, particularly 

the Minister for the Environment, 

the Ministry for the Environment, 

and the Parliamentary Commissioner 

for the Environment, and in part, 

local authorities.  In the neo-liberal 

economic worldview ‘planning’ 

equalled intervention (regulation).  

The term was further tarnished by its 

close association with the repealed 

town planning regime of the Town 

and Country Planning Act �977.  In 

my view this new fear of ‘planning’ 

(intervention/regulation) provoked 

a rather equivocal set of first 

generation consent decisions, and 

policy statements and plans by local 

authorities.  The hard issues were 

passed on to the Court to determine.   

Ironically, central (executive) 

government ‘planning’ (intervention/

regulation) was therefore not 

transferred to local government, but 

to the Court, giving rise to a situation 

of reactive “central planning … through 

tribunal decision making” as noted by 

Palmer (in Nolan at paragraph 2.2�).

The dichotomy of ‘planning vs. markets’ 

dumbs down the critical thinking 

that is required to successfully tackle 

natural resource, ecological, land-

building development and design, 

utility and infrastructural, urban-

rural and associated fiscal problems.  

It de-legitimises proactive, innovative, 

and creative policy-making and the 

judicial activism that Part II of the Act 

would appear to naturally facilitate.  

It ignores the consideration of the 

institutional design (‘governance’) 

implications of policy and consent 

related analysis and evaluation in 

a particular resource management 

issue/problem context, particularly:

•   the distinguishing of the various 

kinds of markets;

•   the identification of the 

patterns of asset ownership 

that mix public and private 

control; and

•   the question, ‘what is the most 

appropriate form of governance 

to respond to the particular 

 Part II of the 

Act catalogues 

a much broader 

suite of matters 

to be considered 

and promoted by 

policy and decision 

makers; economic 

and non-economic 

alike. 
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resource management issue/

problem context?’, rather than 

‘to plan or not to plan?’.

The dichotomy also helps to 

reinforce and foster a culture 

of resource management law 

‘separateness’.  A culture that 

alienates matters basic to land-

building, utility-infrastructure, 

and urban-rural management, 

development, and change because 

they do not fit neatly within the 

dominant reform paradigm of the 

RMA �99�.  As a result those matters 

are not or cannot easily be factored 

into the creation and determination 

of policy statements, plans, and 

consents.  Examples include:

•   The notion that “people and 

communities” are essentially 

separate from “natural and 

physical resources” and the 

“environment”.

•   The costs of, and funding 

sources for, central (executive) 

government or local authority 

prov ided  in f ra s t ruc ture 

and services as a result 

of  demographic change, 

including population growth, 

household composi t ion, 

household formation, and ‘Sea 

Change’ trends.  (The capital 

cost of a public work is a matter 

which the Court is reluctant 

to consider, see: Friends and 

Community of Ngawha Inc v 

Minister of Corrections [2002] 

NZRMA �0� (HC) at paras 

�9-20 (prison cost not open to 

query)).

•   The cumulative effects of an 

‘anchor tenant’ development, 

including its propensity to act 

as an attractant, and provide 

critical mass for further 

proximate developments.  (See: 

REM Developments Limited 

v Rodney District Council 

(W25/2006) (EC); Rodney 

District Council v Gould [2006] 

NZRMA 2�7 (cumulative 

effects  and integri ty  of 

planning instruments)).

•   T h e  c o s t s  o f  a d v e r s e 

environmental effects on 

people as opposed to natural 

resources and ecosystems.  

For example, the exclusion 

of economic loss to people 

resulting from damage to their 

property caused by subsidence 

from quarry dewatering or 

geothermal energy generation.

•   The art  and science of 

designing buildings, spaces, 

and settlements. (See: Urban 

Auckland – the Society for the 

Protection of Auckland City & 

Waterfront Inc v Auckland City 

Council [2005] NZRMA �55 

(HC)).

•   Strategies developed and 

implemented outside of 

the RMA �99� but in close 

harmony with its purpose (Part 

II) and outcomes.  For example, 

growth management strategies 

developed and implemented 

under the primary ‘planning’ 

s tatutes :  Regional  Land 

Transport Strategies under 

the Land Transport Act �998 

(as amended by the Land 

Transport Management Act 

200�), Long-Term Council 

Community Plans under the 

Local Government Act 2002 

(and others to come).

•   Seminal court decisions on 

environmental ,  resource 

management, and planning 

mat ters  made in  o ther 

Commonwealth jurisdictions 

(Australia, Canada, and the 

UK).

These are unfortunately common 

points of view from both inside 

and outside of councils.  It would 

seem that the framework of the 

Act is paradoxically neither precise 

enough nor broad enough to tackle 

the interconnection and dynamism 

The dichotomy 

of ‘planning vs. 

markets’ dumbs 

down the critical 

thinking that 

is required to 

successfully tackle 

natural resource, 

ecological, 

land-building 

development and 

design, utility and 

infrastructural, 

urban-rural and 

associated fiscal 

problems.  
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of 2�st century life in the cities, 

towns, suburbs, rural areas, and on 

the coasts of New Zealand.

If left unchecked this accepted 

thinking about ‘planning vs. 

markets’ is likely to continue to 

result in reactive uncoordinated 

policy-making in, and decision-

making on, policy statements, 

plans, and consents.  This has led 

and is likely to lead to negative 

natural resource, ecological, land-

building development, utility and 

infrastructural, transportation, 

urban-rural, design, and fiscal 

consequences.  A state of affairs 

that the RMA �99� was designed to 

actively counter and prevent.  This 

in turn also undermines the default 

governance role assigned to local 

authorities by the Act, the vehicles 

by which it is given practical 

administrative/organisational effect 

in an integrated way.  

In my view, these impacts are such 

that will ultimately undermine the 

resource management law regime in 

New Zealand.

The hubris of some council 

bureaucrats, the high transaction/

administration/compliance costs 

of RMA �99� policy and consent 

processes, and the inability of 

court-made resource management 

law to keep pace with the 

nation’s emerging land-building 

development and broader social, 

cultural, metropolitan, transport, 

utility and infrastructure, energy, 

and economic development goals are 

likely to force more radical reform 

in the legislature in the near future.  

Indeed, since I began working 

in the sector in 200�, there have 

been three significant amendments 

to the RMA �99� in addition to 

substantial legislative reform in 

closely related areas of law: local 

government (Local Government 

Act 2002 and Local Government 

(Rating Act 2002)), land transport 

(Land Transport Management Act 

200�), and metropolitan Auckland 

(Local Government (Auckland) 

Amendment Act 200�).

recommendatIons 
for a posItIve 
‘change of vIew’

The resource management 

law regime would appear 

to have become what 

it was not: policy and consent 

decision-making are often ad-hoc 

and piecemeal, regulation hard, 

and transaction/administration/

compliance costs of the Act’s 

processes high.  These were all 

syndromes of the old regime which 

the RMA �99� was assembled to 

dismantle.  A culture of resource 

management law ‘separateness’ has 

been also reinforced and fostered by 

the defunct dichotomy of ‘planning 

vs. markets’.  Here RMA �99� 

processes, as any processes, only 

work as well as the thoughts and 

actions of the agents involved in it, 

as well as the outcomes they seek to 

achieve under the relevant policy 

framework and more fundamentally 

the Act itself.

The foregoing analytical, historical, 

and legal analysis shows that the 

dichotomy of ‘planning vs. markets’ 

is dead.  In that new light I think we 

resource management practioners 

as key agents in the Act’s processes 

have a responsibility to change our 

thinking and actions and move 

things on (or risk being moved on).  

It is a similar challenge to that of 

the original resource management 

law reforms, which to practioners’ 

credit, was met with good spirits 

and great courage.

Nor, following the preceding 

discuss ion of  contemporary 

problems with the ‘children’ of the 

‘planning vs. markets’ dichotomy, 

should we fear confronting Part II of 

the Act to make it, if not a little more 

precise, then at least a little more 

workable.  Proactive, innovative, 

and creative policy-making and 

judicial activism would appear to 

need a further helping hand, but 

nor should we let it go so far as to 

revert back the archaic system of 

central planning which the neo-

liberal reforms liberated us from.  

Hence, the consideration of the 

institutional design (‘governance’) 

implications of policy and consent 

related analysis and evaluation in 

particular resource management 

issue/problem contexts would also 

appear to be a necessary candidate 

for reform.

Questions of ‘governance’ necessarily 

also give rise to questions of 

integration: normative, strategic, and 

operational integration across other 

media, agencies, and legislation, 

sustainable management outcomes 

over time.  As a minimum, it would 

seem integration is required in the 

RMA �99� with:

•   the other primary ‘planning’ 

statutes; 

•   the nation’s emerging land-

building development and 

broader social,  cultural, 

metropolitan, transport, utility 
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and infrastructure, energy, and 

economic development goals; 

and

•   d e v e l o p m e n t s  i n  t h e 

comparative law regimes of the 

Commonwealth (common law 

and statute law).

Turning to options for reform, they 

could include:

1.  Reforming the following parts of 

the Act to promote sustainable 

management in an integrated 

way:

•   Key definitions.

•   Purpose (Part II), including 

broadening the scope of section 

5(a) to:

The purpose of this Act is 

to promote the sustainable 

management of natural and 

physical resources:

( a )  n a t u r a l  r e s o u rc e s ; 

(b)  natura l  ecosystems; 

( c )  l and  and  bu i ld ing 

development and design; 

(d) utilities and infrastructure; 

( e )  t r a n s p o r t a t i o n 

(f) associated fiscal costs; and 

(g) governance;

in an integrated way.

( s e c t i on  5 (2 )  wou ld  need 

consequential amendment).

•   Costs and benefits for policy-

making, including broadening 

the scope of section �2 

to  inc lude  t ransac t ion/

administration/compliance 

co s t ,  gove r nance ,  and 

integration considerations 

(i.e. other methods), and 

the auditing of section �2 

reports by the Ministry for 

the Environment or Office of 

the Auditor and Controller 

General.

•   The role and function of local 

authorities (sections �0 and 

��).

•   The role and function of 

the Court (Part XI), giving 

it the proactive power of an 

original jurisdiction in order 

to look behind the ‘veil’ of 

the cases parties present 

to it (given the traditional 

reluctance of the Minister for 

the Environment, the Ministry 

for the Environment, and the 

Parliamentary Commissioner 

for the Environment to proactive 

planning/intervention), and 

the express discretion to 

consider developments in the 

comparative law regimes of the 

Commonwealth.

•   The consent decision-making 

process (section �0�) to include 

transaction/administration/ 

compliance cost, governance, 

and integration considerations.

2.  Narrow the scope of the 

RMA 1991 down to the use, 

development, and protection 

of natural resources and 

ecosystems, and either:

•   Widen and integrate the scope 

of the other primary planning 

statutes to span the gap 

created; or

•   Create a new independent 

integrated planning statute 

l i n k i n g  l a n d - b u i l d i n g 

development, utility and 

infrastructure development, 

design, fiscal, and governance 

matters.

Neither option is perfect.  And on 

their own, neither will solve all 

the contemporary problems this 

article has identified and discussed.  

However, I think the content of 

their provocation is a step in the 

right direction.  Whichever path we 

choose we must not let the genius 

of the Act be lost: the enchanting 

promise of ‘instant jurisprudence’ 

through the sustainable management 

purpose in everything done under 

it.  Nor should we continue to shut 

ourselves off from the lessons and 

learnings of the comparative law 

regimes of our Commonwealth 

brethren.

This is the real debate we need to be 

having, one that moves far beyond 

the obsolete, unconstructive, and 

definitely unproductive dichotomy 

of ‘planning vs. markets’.
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IntroductIon

Consideration of “effects” 

on the “environment” 

has  been centra l  to 

the application of the Resource 

Management Act �99� (the Act), 

since the Act’s inception nearly �5 

years ago.  The terms “effects” and 

“environment” are broadly defined 

in ss 2 and � of the Act.  However, 

only relatively recently has the 

debate become focused on what 

matters can properly be considered 

as effects on the environment.    

One strand of cases developed 

the now (at least partly) codified 

“permitted baseline test” (Bayley 

v Manukau City Council [�999] � 

NZLR 568; Smith Chilcott Limited 

v Auckland City Council [200�] � 

NZLR �7�; Arrigato Investments 

Limited v Auckland Regional Council 

[2002] � NZLR �2�). Permitted 

baseline discussions focussed on 

what effects of a proposal could be 

considered as adverse effects on the 

environment, with certain effects 

being excluded from consideration 

-  because they were effects 

permitted by a plan  (or possibly a 

resource consent) on the relevant 

site.  There was little, if any, focus 

on the wider (offsite) environment, 

and in particular on the extent to 

which the future environment can 

be considered.  

A line of recent cases (eg Cashmere 

Park Trust v Canterbury Regional 

Council, C�8/200�; Freilich v Tasman 

District Council [2005] NZRMA 

��0; Wakatipu Environmental 

Society Incorporated v Queenstown 

Lakes District Council (C�6/05); 

Wilson v Selwyn District Council 

[2005] NZRMA 76), culminating in 

the recent decision of the Court of 

Appeal in Queenstown-Lakes District 

Council v Hawthorn (CA �5/05, 

�2 June 2006, Cooper J), have 

focussed on whether, and, if so, the 

extent to which, it is appropriate 

when assessing an activity pursuant 

to s�0�(�)(a) to consider the future 

environment as part of the wider 

environment against which the 

effects of a proposal are assessed.  

Hawthorn makes the conceptual 

distinction between the baseline 

and the existing environment clear, 

and suggests care be taken with 

the terminology used so as not to 

conflate the two concepts.  

T h i s  a r t i c l e  e x a m i n e s  t h e 

implications of Hawthorn for 

consideration of the existing 

environment and the permitted 

baseline. 

exIstIng / future 
envIronment

concepts  

The proper identification of the 

existing or “base” environment 

aga ins t  wh ich  the  adve r se 

effects of a proposal are assessed 

(under s�0�(�)(a) of the Act) is 

critical.  If the environment is 

improperly identified, then the 

adverse effects of a proposal may 

be inappropriately magnified or 

diminished.  

The starting point, clearly, is the 

environment “as it exists”.  The 

question is, then, whether that 

should be extended to include the 

environment as it might exist in 

the future:

(a) assuming the development of 

permitted activities;

(b) following the exercise of 

granted but not yet implemented 

consents; and

the existing environment 
and the permitted baseline: 
changing concepts or clarification?

James Gardner-Hopkins and Stephanie Browne, Senior Solicitors, 
Russell McVeagh
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(c) following development that 

requires consents which are not yet 

granted.  

what the future 
envIronment 
Includes  

The Cour t  o f  Appea l 

addressed this question at 

length in Hawthorn.  That 

decision, delivered by Cooper J, 

considered an appeal of Fogarty 

J’s decision in the High Court to 

uphold the grant of consent to 

a �2 lot residential subdivision, 

based  on an  assessment  o f 

the existing environment that 

included the future state of the 

surrounding environment.  In that 

particular case, a resource consent 

had already been granted for an 

eight lot subdivision on the site, 

and the neighbouring land had 

a number of resource consents 

granted for further development 

w h i c h  h a d  n o t  y e t  b e e n 

implemented.  Against the context 

of that environment, the effects 

of the subdivision were accepted 

as being minor and consent was 

granted.  

F o g a r t y  J  h a d  p r e v i o u s l y 

considered the extent to which 

t h e  r e c e i v i n g  e n v i ro n m e n t 

includes the future environment 

in Wilson v Selwyn District Council.  

He applied that earlier decision 

in the Hawthorn judgment.  In 

Wilson, Fogarty J held that the 

term “environment”  used in 

s�0� includes potential use and 

development in the receiving 

environment.  Fogarty J found 

that activities which are “not 

fanciful” (including, apparently, 

those requiring consents) should 

be considered as part of the future 

state of the environment.   

The Court of Appeal in Hawthorn 

reviewed all of the relevant provisions 

of the RMA and agreed that “when 

considering the actual and potential 

effects of an activity, it is permissible, 

and often desirable or even necessary, 

for a consent authority to consider 

the future state of the environment, 

on which such effects will occur” 

(paragraph 57).  In terms of what 

constitutes the future state of the 

environment, the Court of Appeal 

found that it should include “the 

environment” as it might be modified 

by:

•   the utilisation of rights to carry out 

permitted activities; and 

•   the implementation of resource 

consents which have been granted 

at the time a particular application 

is considered, where it appears 

likely those resource consents will 

be implemented. 

Prior to Hawthorn, the Environment 

Court in Freilich v Tasman District 

Council held that a council’s duty 

to have regard to the actual and 

potential effects of allowing an 

activity does not extend to the effects 

on hypothetical activities that were 

not permitted or controlled unless 

the effect has high probable impact.  

This suggests that there may be 

cases where discretionary or non-

complying activities will be relevant 

to an assessment of the future state 

of the environment.  Accordingly, 

Hawthorn could be seen to be a 

retreat from the broader definition 

of existing environment which 

resulted from Freilich, although it 

is not clear whether Freilich was 

cited in argument in the Hawthorn 

proceedings.  

what the future 
envIronment does 
not Include  

The Court of Appeal disagreed 

with Fogarty J’s suggestion 

that the effects of resource 

consents that might in future be 

granted be considered as part of 

the environment.  Cooper J found 

that it would be “too speculative 

to consider whether or not such 

consents might be granted and to 

then proceed to make decisions 

about the future environment as if 

those resource consents had already 

been implemented” (paragraph 7�). 

It is unclear 

whether 

the future 

environment 

could extend 

to include 

activities requiring 

controlled activity 

consent, but 

which clearly are 

envisaged in that 

zone.



Resource Management Journal 22

unanswered 
questIons 
and potentIal 
dIffIcultIes

While the Court in 

Hawthorn considered 

ungranted consents 

“too speculative”, it did so in the 

context of the decision before it, 

which related to an application for 

a discretionary and non-complying 

activity.  Accordingly, it is unclear 

whether the future environment 

could extend to include activities 

requir ing control led act ivi ty 

consent, but which clearly are 

envisaged in that zone.  Given 

that controlled activities cannot be 

declined by a consent authority, 

there is a real argument to be made 

that such activities be considered 

as part of the future environment.  

Certainly,  the case law that 

developed the permitted baseline 

cons idera t ions  moved f rom 

permitted to controlled activities 

(and possibly other activities 

requiring consent). Refer, for 

example, to the observations of the 

Environment Court in Ohope Beach 

Development Society Inc v Whakatane 

District Council A��6/2002 and 

Glenfield Ratepayers and Residents 

Association A��8/2002.  The 

codification of the baseline appears 

to have limited the comparison to 

permitted activities only - Tairua 

Marine Limited v Waikato Regional 

Council (High Court, Auckland, 

CIV 2005-�85-��90, 29 June 

2006, Asher J). 

There are also practical difficulties 

in defining the future environment, 

particularly where it may be shaped 

by unimplemented consents 

granted to third parties, who do not 

participate in the relevant resource 

consent process in question.  

While the relevant council may 

know of the consents from its 

records, it may not know (other 

than by its general experience 

- or “speculation”) whether or 

not any or all of those consents 

are likely to be implemented.    

Presumably, evidence would need 

to be presented in any particular 

case, showing direct intention, or 

a pattern of development, which 

would make the implementation of 

those consents likely or “practically 

certain” (the standard accepted 

by the Environment Court in 

Hawthorn).   

A further point acknowledged 

by Cooper J in Hawthorn is the 

potential difficulty in assessing 

the future environment where the 

relevant environment is undergoing 

significant change (paragraph 

6�).  There may be cases where 

it is safe to make an assumption 

that the environment will remain 

very much as it is, but perhaps 

be more intensively developed if 

there are district plan objectives 

and policies that support that.  

However, how would the future 

environment be assessed in areas 

that are undergoing significant 

change, or where such change is 

proposed to occur?  It is going to be 

difficult to assess the effects on an 

environment in flux, as what may 

be appropriate under the current 

planning provisions may not be 

appropriate when assessed against 

a proposed future use.  How should 

these potentially competing forms 

of the “existing environment” be 

balanced?   

While Hawthorn focuses to a large 

extent on the scope of the existing 

environment, it is also interesting 

to reflect on how the assessment of 

the existing environment compares 

with that of the permitted baseline, 

a concept clearly distinguished by 

the Court of Appeal. 

dIstInguIshIng the 
permItted baselIne 
and future 
envIronment

baseline concept confirmed

Hawthor n  make s  the 

d i s t inc t ion  be tween 

existing (and future) 

env i ronment  and permi t ted 

 It is going to be 

difficult to assess 

the effects on an 

environment in 

flux, as what may 

be appropriate 

under the current 

planning provisions 

may not be 

appropriate when 

assessed against a 

proposed future 

use.
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baseline very clear.  It emphasises 

the purpose of the permitted 

baseline as being to “isolate, 

and make irrelevant, effects of 

activities on the environment that 

are permitted by a district plan or 

[in appropriate cases - Arrigato] 

are consented to” (paragraph 

65).  Such effects, as the case law 

developed, were held unable to be 

taken into account when assessing 

the effects of any particular consent 

application.  

In the Court’s view, the baseline 

concept, which had never been 

applied other than in relation to 

the subject site (see also O’Connell 

v Christchurch City Council [200�] 

NZRMA 2�6), is very different 

to the issue of whether the offsite 

receiving environment can include 

the  future  environment  (as 

discussed above).  

conceptual 
dIfferences 
between the 
baselIne and 
envIronment 
(onsIte and offsIte)

As the Court of Appeal 

observed, effects on the 

offsite environment - the 

issue before it in Hawthorn - was 

not a feature of the baseline cases.  

However, the relationship between 

the permitted baseline and the 

onsite environment was clearly 

part of the traditional baseline 

approach.  In that sense, Hawthorn 

and the cases that proceeded it 

were no radical departure from 

established principle.  

The baseline test as expressed in 

Bayley v Manukau City Council 

[�999] � NZLR 568 (and the 

cases that followed) required an 

assessment to be made of the effects 

of the proposal on the environment 

as it exists or as it would exist if 

the land were used in a manner 

permitted as of right by the plan 

- in other words against the future 

environment on the relevant site.  

The Court of Appeal in Arrigato 

Investments Limited v Auckland 

R e g i o n a l  C o u n c i l  [ 2 0 0 2 ]  � 

NZLR �2�, (in its discussion 

of the relevance of granted but 

unimplemented consents) noted 

the differences between what could 

be termed a “baseline” approach 

and an “environment” approach to 

the assessment of onsite effects: 

•   Under the “baseline” approach, in 

considering what effects qualify 

as adverse, those effects inherent 

in an unimplemented consent 

can be considered irrelevant (in 

appropriate circumstances), as 

the consent holder has a right 

to impose those effects on the 

environment.  

•   Unde r  an  “ env i ronmen t ” 

approach ,  in  cons ider ing 

what comprises the relevant 

environment against which 

assessment is to be made, it 

is the existing environment 

subject to the effects that would 

arise from giving effect to an 

unimplemented consent.    

The Court in Arrigato was of 

the view that it was “unlikely to 

matter” which approach is taken, 

with both “apt to lead to the same 

conclusion”.  With respect, while 

that will usually be the case, in 

some cases different outcomes 

may be achieved depending on the 

approach taken - in other words, in 

respect of onsite effects, there may 

be a difference between a baseline 

and an environment approach.  We 

discuss this below.  

In respect of the assessment of 

effects offsite, a baseline approach 

has never been adopted, and the 

considerations properly fall on what 

comprises the offsite environment.  

practIcal 
dIfferences 
between the 
baselIne and 
the future 
envIronment 
(onsIte)

The first  point is  that 

s�0�(2) of the Act provides 

a consent authority with a 

discretion to disregard the effects of 

an activity on the environment if the 

plan permits an activity with that 

effect.  There is arguably, however, 

no discretion in the assessment a 

consent authority must make of 

the environment - and following 

Hawthorn makes 

the distinction 

between existing 

(and future) 

environment 

and permitted 

baseline very clear. 
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Hawthorn that must include the 

future environment “as it might be 

modified by the utilisation of rights 

to carry out permitted activity under 

a district plan” (paragraph 8�). 

D i f f e r e n c e s  b e t w e e n  t h e 

“discounting” approach of the 

permitted baseline and an assessment 

against the future environment 

onsite might occur where the 

district plan allows, as permitted 

activities, activities with a range 

of effects but where those effects 

differ somewhat from the effects 

of the activity for which consent is 

sought.  For example, forestry and 

agriculture are often permitted in 

rural zones.  An applicant wishing 

to undertake a different activity 

requiring consent (say, industrial, or 

residential) may not be able to rely 

on the baseline, as the effects of the 

proposed activity and the permitted 

activity may not align such that 

certain effects can be “discounted” 

as permitted effects.  However, the 

applicant may be able to rely on 

the potential future environment 

(ie an environment  developed 

for forestry or agriculture) against 

which the effects of the proposed 

activity can be measured.  Under 

that assessment, the effects of 

the proposed activity might be 

considered more favourably than 

simply if measured against the 

environment as it exists at the time 

of the application.    

While it might seem counter-

intuitive for a future environment 

assessment to produce a different 

result to a baseline assessment, 

that result might accord with 

policy.  For example, if an applicant 

knew that neither a baseline nor 

a future environment assessment 

was likely to be applied, then 

they might simply undertake the 

permitted activity first, and, once 

that activity is established then 

apply for the ultimate desired use.  

That application would then have 

to be assessed against the existing 

environment.  

In other words, denying the 

considerat ion of  the future 

environment could potentially 

encourage ineff icient use of 

resources in undertaking activities 

simply to create the most favourable 

(and probably most environmentally 

damaging) environment against 

which to assess an application.  

Finally, if the door is indeed closed 

on applying the baseline concept 

to controlled activities (as the High 

Court in Tairua Marine Limited v 

Waikato Regional Council suggests), 

the door may still be ajar for 

including controlled activities as 

part of the future environment.  

conclusIons

Applicants and consent 

authorities need to have a 

clear understanding of the 

existing environment and baseline 

concepts.  Applicants and consent 

authorities should include an 

assessment of the relevant proposal 

against the future environment 

(both on and offsite, as appropriate) 

as part of the AEE (in the case of an 

applicant) or its decision process 

(in the case of a consent authority).  

This assessment is likely to be more 

challenging in areas which are 

undergoing change.  If an applicant 

is relying on certain consents to 

be implemented to form part of 

some future environment, then 

evidence should be called as to the 

likelihood of those consents being 

implemented.  

In other words, in 

respect of onsite 

effects, there may 

be a difference 

between a 

baseline and an 

environment 

approach.
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Simply Sustainable is a one-stop shop 

web toolkit for businesses wanting 

know-how on sustainable business 

practice. The toolkit brings together 

a range of useful tools and resources.  

Sustainable business practice adds 

value to business. It makes good 

business sense, and it’s better for the 

environment.

Simply Sustainable: 

•   helps businesses to understand 

sustainable business practice  

•   puts a variety of relevant 

sustainabi l i ty  tools  and 

resources into one website  

•   showcases industry best 

practice in New Zealand.

The toolkit has been developed by 

the Ministry for the Environment and 

is now used by business. Feedback 

shows the toolkit to be useful and 

successful.

Simply Sustainable explains the 

benefits and various aspects of 

sustainable business practice, 

including:

•   energy-efficiency

•   waste management

•   cleaner production

•   triple bottom line reporting

•   sustainable product design.

Simply  Sus ta inab le  prov ides 

information for business on 

appealing to the growing number 

of customers interested in buying 

sustainable products and services. 

Businesses can find out how to 

market their product as sustainable, 

through information on branding 

and labelling for example.

Environmental management pages 

in the toolkit provide information 

on environmental laws (including 

the Resource Management Act) and 

national environmental standards. 

There is also a section on ‘Business 

Advice and Grants’ where businesses 

can find out all about government 

organisations that provide money 

and assistance to help business 

implement sustainable practices.

 

There are industry specific pages in 

the toolkit with tools and resources 

aimed at specific sectors, such as the 

construction and building industry, 

the New Zealand screen industry 

or the agriculture and horticulture 

sector.

Finally, Simply Sustainable showcases 

a range of case studies of how 

many New Zealand businesses 

have successfully used sustainable 

practices to their benefit. For 

example, one case study describes 

how Fisher and Paykel Appliances 

division has a whiteware take-back 

scheme in the North Island. It offers 

dealerships and service centres an 

alternative to landfilling. Fisher 

and Paykel can reuse or recycle 75 

percent of appliances by weight.  

With sales of recyclable materials 

and internal savings from the reuse 

of packaging materials, the take-back 

centre is making a profit.

You can access the Simply Sustainable 

toolkit at www.sustainability.mfe.

govt.nz.

Simply Sustainable: 
a web toolkit for new zealand businesses
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This article was first published in The Legal Executive, December (2005) L.E.X.

Statutory nuisance
an outline of practice and 
procedure in the Magistrates’ court

Nicholas Whitsun-Jones

IntroductIon

The law relating to statutory 

nuisance forms part of the 

legal legacy inherited by 

the Australasian jurisdictions from 

English law following colonization.  

The law of nuisance is the tort 

most closely related to avoiding, 

remedying, or mitigating adverse 

effects on the environment.  During 

the �9th and 20th centuries it has 

been supplemented by a wide 

range of statutory remedies which 

have a common legal foundation 

in the Public Health Act �875 (UK).  

For example, under Part III of the 

Environmental Protection Act �990 

(UK) matters such as the emission 

of dust, smoke, fumes, and noise 

are defined as statutory nuisances 

and the relevant local authority is 

empowered to serve an abatement 

notice, when satisfied that such 

a nuisance exists, requiring the 

nuisance to be terminated.  Criminal 

penalties are provided to cover cases 

of default.

Readers will be familiar with similar 

provisions in ss �22 and �25 of the 

Resource Management Act �99� (NZ).  

In Australia the law has developed to 

provide a useful test for causation of 

environmental harm in cases where 

matters are disputed – see Window 

v Phosphate Co-Operative Co of Aust 

Ltd [�98�] 2 VR 287.  In the UK the 

law has also developed to the stage 

where the person aggrieved by the 

nuisance may commence summary 

criminal proceedings in cases where 

the local authority has declined or 

failed to serve an abatement notices 

– see s 82 EPA �990 (UK).  The 

extent to which introduction of a 

similar provision in New Zealand 

would be useful is, however, a 

matter for local practitioners to 

evaluate in light of the New Zealand 

context.  It is, however, hoped will 

be useful in providing background 

to the abatement notice procedure 

available under the RMA.

I hope that these remarks on 

statutory nuisance l i t igat ion 

will serve two purposes: firstly, 

as a reminder to practitioners 

(particularly those not in local 

government) of the availability of 

this remedy to deal with certain types 

of environmental harm; secondly, to 

provide a very brief introduction 

to the relevant law and procedure. 

For further information the reader 

is referred to the latest editions of 

standard textbooks such as Bell and 

McGillivray Environmental Law 

(Oxford University Press), Jewell 

(and others) Environmental Law 

(LexisNexis UK) or the Encyclopedia 

o f  E n v i r o n m e n t a l  H e a l t h  

(Sweet & Maxwell).

statutory 
background

Statutory nuisance proceedings 

are a relatively straightforward 

and inexpensive mechanism 

for litigating various types of 

environmental harm that are 

prejudicial to health, a nuisance or 

indeed both. The law and procedure 

for doing so is set out in Part III of 

the Environmental Protection Act 

�990 (’EPA�990’) and, for appeals, 

in the Statutory Nuisance (Appeals 

Regulations) �995 (S.I. �995 No. 

26��) (’the Appeals Regulations’). 

Appeals are by way of complaint to 

the Magistrates’ Court (under the 

Court’s civil jurisdiction). Reference 

should be made to Stone’s Justices 
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Manual for advice as to the general 

law and practice in that Court.

what Is a statutory 
nuIsance?

Statutory nuisances are those 

nuisances listed in section 

79 (�) (a) to (h) EPA�990, 

subject to the qualifications and 

definitions in section 79. Recent 

additions to the list of nuisances are 

insects from non-domestic premises 

(unless they are wild) (sub-section � 

(fa)) and light pollution (sub-section 

� (fb)). The latter were added by 

the Clean Neighbourhoods and 

Environment Act 2005. These new 

provisions are not yet in force and 

are unlikely to be until next year.

There are essentially two ‘limbs’ 

to the definition of statutory 

nuisance in section 79(�). Such a 

nuisance can be enforced against if 

the relevant factual circumstances 

giving rise to one of the nuisance 

types listed in section 79 show that 

the nuisance is either (a) prejudicial 

to health or (b) a nuisance (or 

both). It is usual to proceed under 

either one ’limb’ or the other, 

but if the matter complained of 

amounts to both a nuisance that 

is prejudicial to health and a 

nuisance, then there is nothing to 

stop both being alleged. It may well 

be procedurally advisable to issue 

two abatement notices (if acting 

for the local authority) or two sets 

of ’person aggrieved’ proceedings 

(see below). Different abatement 

notices for different allegations of 

nuisance or prejudicial to health 

will avoid possible problems of 

duplicity (in the information setting 

out the charge) in any subsequent 

prosecution proceedings for non-

compliance with a notice; it will 

also make it easier to separate one 

allegation from the other in case it 

is desired to drop or compromise 

proceedings. 

In the writer’s experience, an 

allegation of nuisance is more 

common than one of a nuisance 

prejudicial to health, although it 

is important to remember that an 

allegation framed under the nuisance 

limb of section 79 has also to be 

capable of amounting to a nuisance 

at common law; so the whole of 

the tort of nuisance is relevant to 

statutory nuisance proceedings 

alleging nuisance, including the 

plethora of nuisance case law. Long 

before the Environment Agency or 

Friends of the Earth were thought 

of, our Victorian forefathers were 

achieving redress for environmental 

harm in the civil courts, albeit that 

the motive tended to be protection 

of proprietary rights rather than 

‘save the planet’. 

who may brIng 
abatement 
proceedIngs?

Proceedings may be brought 

by the local authority issuing 

an abatement notice under 

section 80 EPA�990, or by a ‘person 

aggrieved’ making a complaint to 

the Magistrates’ Court about the 

existence of the statutory nuisance 

under section 82.

The local authority is under 

a mandatory duty to issue an 

abatement notice once there is 

evidence of the existence of a 

statutory nuisance, or that such a 

nuisance is likely to occur or recur. 

See section 80 (�). The recent 2005 

Act (above) will, however, allow a 

local authority to delay service of 

a noise abatement notice for seven 

days to see if the perpetrator can be 

persuaded to desist. Fixed penalty 

notices for noise nuisance can also 

be employed). The local authority 

is also under a duty to inspect 

its area for statutory nuisances 

and to investigate complaints of 

such nuisances when complaint is 

made. See section 79(�). Failure to 

do either of these two duties can 

be dealt with by judicial review 

proceedings seeking an order of 

mandamus.

If for some reason the local authority 

will not investigate the nuisance or 

if it is desired to proceed without 

local authority help (for example, in 

a council house repairs case the local 

authority might be the proposed 

defendant), then it is possible for 

a person aggrieved to pursue a 

complaint direct to the Magistrates’ 

Court under section 82 EPA�990 

(summary proceedings by person 

aggrieved by statutory nuisance). A 

‘person aggrieved’ under section 82 

is someone who is suffering harm 

from the nuisance, either personally, 

or whose family or property is being 

harmed: (see Sandwell MBC v Bujok 

[�990] � All ER �85). It does not 

mean mere busybodies: (see AG 

(Gambia) v N’Jie [�96�] 2 All ER 

50� and the definition given by 

Lord Denning MR at 5�� as to a 

person aggrieved). 

Note that before proceedings are 

commenced by a person aggrieved 

under section 82, notice of the 

intention to do so must be given 
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to the alleged perpetrator of 

the nuisance. This notice is 2� 

days minimum, except in the 

case of noise, when it is three 

days minimum (section 82(7)). 

Thereafter, an information (see 

below) will be laid and a summons 

served on the defendant in the 

normal way. No equivalent to an 

abatement notice is served, so there 

are no appeal proceedings at first 

instance. The defendant will be able 

to challenge the section 82 action 

at the trial of the information. 

An appeal does lie to the Crown 

Court against conviction or to the 

Divisional Court on a point of law.

Of course, a major consideration 

when deciding whether to ask 

the local authority to pursue a 

complaint or proceed alone under 

section 82 is that of costs. By far 

the cheaper option is to persuade 

the local authority to initiate action 

by the service of an abatement 

notice. This also means that the 

local authority will have to deal 

with any subsequent appeal against 

the notice, itself a potentially very 

costly exercise. If necessary, pressure 

to take action can be brought 

by contacting local councillors, 

pursuing a complaint through 

the local authority’s complaints 

procedure, threatening to go to the 

local government ombudsman, or 

even going to the Press. 

As mentioned, there is also the 

possibility of seeking judicial 

review, although this is not a 

course to be lightly taken, given the 

costs involved. Do bear in mind, 

however, that it is not the job of a 

local authority to get involved in 

frivolous disputes with neighbours 

and that not all nuisances will be 

suitable for statutory nuisance 

proceedings, even if they amount 

to common law nuisances. There is 

case law to suggest that there needs 

to be a connection with the health 

or well-being of the complainants 

(see, for example, Coventry City 

Council v Cartwright [�975] � WLR 

8�5, National Coal Board v Thorne 

[�976] � WLR 5��, Wivenhoe Port 

v Colchester Borough Council [�985] 

JPL �75 & �96). Although this 

may be disputed, it is wise to bear 

in mind this line of authorities and 

be prepared to argue the point. 

However, where the evidence does 

show the existence of a statutory 

nuisance, then clearly action by the 

local authority is to be preferred 

in terms of costs. Further, it needs 

to be remembered that if a person 

aggrieved pursues a complaint 

under section 82 and loses, he will 

probably end up paying both his 

costs and the defendant’s costs. Even 

if successful, a costs award in favour 

of the person aggrieved may be a 

pyrrhic victory if the defendant is 

impecunious. Better to let the local 

authority bear the litigation risk.

It should be noted that (despite 

the confusing reference to acting 

on a ’complaint’ in section 82) 

proceedings by a person aggrieved 

under section 82 are commenced 

by information (Botross v L B 

Hammersmith and Fulham (�99�) 

27 HLR �79), not complaint 

(cf  abatement notice appeal 

proceedings). This is because they 

are criminal in nature, as the Court 

has the power to fine the defendant 

as well as make an abatement 

order requiring the abatement of 

the nuisance and/or the execution 

of works to abate the same. The 

Court also has power to award 

compensation under section �5 

Powers of the Criminal Courts Act 

�97�. Another important point 

concerning section 82 aggrieved 

person proceedings is that the 

burden of proof will be the criminal 

burden of ‘beyond all reasonable 

doubt’. In abatement notice appeal 

proceedings, it will be the lesser civil 

burden of a balance of probabilities.

how are 
proceedIngs 
commenced?

Normally, an abatement 

n o t i c e  i s  i s s u e d 

and  s e r v ed  by  an 

environmental health officer (‘EHO’) 

acting under powers delegated 

to him by the local authority. In 

complicated or unusual cases, 

it is good practice for the EHO 

to get the drafting of the notice 

checked by the local authority’s 

legal department, although this 

may not always be possible if 

action is urgently needed (such as 

noise nuisance from a ‘rave’). There 

is no statutory form of notice but 

The Court 

also has power 

to award 

compensation 

under section 35 

Powers of the 

Criminal Courts 

Act 1973. 
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there are certain statutory and 

case law requirements that must 

be included. It is suggested that a 

pro forma notice be agreed with the 

local authority’s legal department 

for use by EHOs. Law stationers 

such as Shaws sell pro forma 

notices if it is not possible to get 

one drafted ‘in house‘. 

A good precedent used by the 

writer can be found in the 

‘Environmental Protection’ volume 

of the Encyclopedia of Forms and 

Precedents. The important thing 

is to ensure that the ‘four corners’ 

of the notice are crystal clear, 

without ambiguity, so that the 

recipient knows precisely what he 

is being asked to do and by when. 

If works are required to abate the 

nuisance, then they must be clearly 

specified (usually in a schedule 

to the notice). However, it is not 

necessary to specify what works 

need doing. There is clear case 

law (Falmouth and Truro Health 

Authority v South West Water Limited 

[2000] EHLR �06) to say that the 

local authority can simply require 

the abatement of the nuisance 

specified in the notice, leaving 

the manner of abatement down to 

the perpetrator. It is arguable that 

this option is safer from a local 

authority perspective. Very often 

the perpetrator of the nuisance will 

not need to be told how to stop it 

(for example, noise from barking 

dogs; noise from loud music).

Those acting for persons served 

with an abatement notice are 

advised to check that the notice 

has been correctly issued. This 

means checking to see if there is 

a resolution of the local authority 

authorising the issue of the notice, 

or that the officer issuing the notice 

has been given delegated authority 

to do so. Failure to authorise the 

issue of a notice correctly is likely 

to be fatal as to its validity. A local 

authority must always act intra 

vires. 

Check that the notice has been 

proper ly  s igned and dated, 

properly addressed to the recipient 

and properly served – and on the 

right persons. Note that a facsimile 

signature on a notice, however 

reproduced, is lawful (see section 

2�� Local Government Act �972). 

However, if the notice has been 

signed in the authorised officer’s 

name by someone else, that person 

can only lawfully do so if the 

authorised officer has delegated 

the power of signing to that other 

person (see Tennant v London County 

Council (�957) 55 LGR �2�). 

Further, in such a situation it is 

only the power of affixing the 

signature that has been delegated, 

not the actual decision to issue 

the notice, as to further delegate 

the decision-making process may 

be unlawful under the maxim 

of delegatus non potest delegare 

(that which is delegated cannot 

be further delegated), unless 

specific provision has been made 

for this further delegation in 

the local authority‘s rules. The 

local authority may also have an 

enforcement policy or protocol that 

it should follow before resorting to 

the issue of an abatement notice, 

and this too should be checked. 

Although failure to adhere to such 

a policy or protocol may not be 

a bar to the issue of a notice, it 

is certainly a mitigating factor in 

favour of the defendant in any 

appeal proceedings against the 

notice or prosecution for breach.

Do not suppose that all that has just 

been said about checking the legal 

authority for the issue of a notice 

is just a matter of bureaucratic 

nicety. It is not. There is a real, 

practical reason for doing this: 

the opportunity to win the case 

for your client at the outset if you 

show the notice is ultra vires and a 

nullity.

rIghts of 
challenge 

As indicated, if a local 

authority is not exercising 

its statutory duty with 

respect to statutory nuisances 

properly, it can be judicially 

reviewed (or political or media 

pressure can be brought to bear). 

This is not an article about judicial 

review or extra-judicial remedies, 

and no further comment will be 

made concerning either option. The 

reader is referred to other standard 

sources for more information, such 

as public and administrative law 

textbooks. 

appeal to the 
magIstrates’ court 
agaInst abatement 
notIce

Neither will any more be 

said here about section 

82 aggrieved person 

proceedings, although some of the 

commentary below on abatement 

notice appeals will also be relevant 

to section 82 proceedings. 
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If an abatement notice is served, the 

recipient of the notice has 2� days 

to appeal against the notice to the 

Magistrates’ Court, time running 

from service. An appeal must be 

made by laying a complaint with 

the Court. No extension of time 

can be given and it is fatal to the 

appeal to miss the 2� days deadline. 

The requirements for an appeal are 

set out in the Appeals Regulations 

(above). These Regulations set out 

the grounds on which an appeal 

can be brought. They also provide 

for the notice appealed against to 

be suspended for the duration of 

the appeal unless the local authority 

has included a statement in the 

notice under regulation � (�) of 

the Appeals Regulations that the 

nuisance is injurious to health, or 

is likely to be of a limited duration 

making suspension of no practical 

effect (such as noise from a party), 

or that the cost of works required 

before the appeal is decided are 

not disproportionate to the public 

benefit to be achieved.

court’s powers on 
appeal

On appeal the Court has 

power under the Appeals 

Regulations to quash the 

abatement notice, vary it in favour of 

the appellant or dismiss the appeal. 

The Court may make orders as to 

who is to carry out works required 

by a notice, and the apportionment 

of the cost of any works and any 

expenses payable to the local 

authority. Costs can be awarded 

against the losing party. The Court 

also has power to award costs if an 

appeal is withdrawn (as with any 

other complaint proceedings). It is 

suggested that the appropriate scale 

of costs to be claimed should be 

the equivalent County Court rate 

on standard assessment, bearing 

in mind that these are also civil 

proceedings. 

pre-trIal revIew

A pre-trial review is essential 

in abatement notice appeal 

proceedings. The parties 

and the Court will need to give 

consideration to the issues involved, 

the evidence to be given (which may 

include experts), length of trial and 

similar. As much as possible should 

be agreed with the other side and it 

is wise to try and agree Directions 

in advance of the PTR (see below). 

Note that the Court has no power to 

enforce Directions made at PTR, but 

it would be an unwise party who 

relied on this or who flouted the 

Court’s wishes. Non-compliance may 

well be a reason for an adjournment 

at trial with a costs penalty. One 

very important consideration is 

who will hear the case. Should it be 

a lay bench or a District Judge? In 

the writer’s opinion, if any points of 

law are to be argued or if there is to 

be complex expert evidence, then 

requesting trial before a District 

Judge is wise.

dIrectIons at ptr

Directions to be sought 

from the Court at PTR 

and agreed beforehand if 

possible need to cover the exchange 

of witness evidence, both as to fact 

and expert opinion. Other points 

to be covered include the meeting 

or experts to see if agreement can 

be reached on respective expert 

evidence;  the adducing and 

admission of photographs, plans, 

noise or similar measurements; 

and the procedure for varying 

directions. Directions used in the 

County Court may be adapted as 

appropriate. If possible, try to get 

an acknowledgment from the other 

side that any agreed directions are 

legally binding (thus overriding the 

inability of the Court to actually 

make a binding order).

conclusIon

It is hoped that this article 

will be of assistance to those 

practitioners unfamiliar with 

statutory nuisance proceedings. It is 

an interesting and challenging area 

of litigation and not to be overlooked 

when considering appropriate 

redress for a client suffering 

a nuisance. However, always 

remember that alternative dispute 

resolution (such as mediation or 

conciliation) may still be worth 

trying before formal nuisance 

abatement action is started, or even 

once such action has started (the 

order made at PTR could provide 

for this). Whether acting for the 

local authority, an aggrieved person 

or a defendant, it is still better to 

attempt a compromise on agreed 

terms than let something go to trial 

with an unknown outcome. 

Nicholas Whitsun-Jones is a legal 

executive advocate working in local 

government. 

The views expressed are his own.
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IntroductIon

The Qual i t y  P l ann ing 

( Q P )  w e b s i t e  w w w.

qualityplanning.org.nz is 

fast becoming New Zealand’s on-

line medium of choice for finding 

out about the Resource Management 

Act (RMA) and accessing examples 

of best implementation practice 

from around the country.  The site 

is going from strength to strength as 

evidenced by the growing number 

of contributions and posted articles 

and the exponential growth in 

monthly ‘hits’ from users with over 

500,000 hits in June 2006.  The QP 

website has shown a continuous 

upward trend of use since its launch 

with �00% growth last year and 

�000% in the last three years.

background

The QP webs i t e  wa s 

established in 200�, ten 

years after the RMA came 

into force.  It was setup in response 

to criticism aimed largely at the 

Ministry for the Environment, that 

there was little guidance available 

to assist the implementation of 

the Act.  This was a real concern 

at the time as the Act is primarily 

implemented by local government 

which had only recently been 

reformed into 7� territorial councils 

(now 7� following amalgamation 

of Banks Peninsula District with 

Chr is tchurch Ci ty  Counci l ) 

(District and City Councils) and �2 

Regional Councils with four hybrid 

councils being territorial authorities 

with regional functions.  This 

streamlined local governance and 

provided for local solutions to meet 

community needs and interests.  

It also created 86 autonomous 

authorities each answerable to 

their respective communities with 

differing mixes of natural resources, 

population demographics, wealth 

and a corresponding asymmetry 

in capacity to administer the new 

statute.

Indeed the same conditions were 

conducive to the formation of 

the Resource Management Law 

Association itself, established to, 

among other things, promote 

excellence in resource management 

policy and practice and provide links 

between the diverse community of 

resource management practitioners.  

This role is complimented by the 

QP website.

what Is qp websIte?

The website provides at 

no cost, immediate, peer 

reviewed, information, 

literally at your fingertips about 

the RMA, its implementation and 

examples of best practice. 

The QP Website is consolidating its 

role as a key element in the Ministry 

for the Environment’s provision 

of assistance to practitioners and 

interested people regarding planning 

and resource management matters.  

Other elements include printed 

guidance publications, an active 

programme of seminars, workshops, 

associated special purpose training 

programmes and targeted assistance 

to local government agencies.  

key features of the 
websIte Include: 

•   70 Guidance Notes and 

Frequently Asked Questions 

(FAQ) divided into f ive 

key areas mirroring key 

aspects of the RMA.  They 

are; Plan Development, Plan 

Contents, Resource Consents, 

Monitoring and Enforcement.

•   A further four Guidance 

Notes are currently well into 

or nearing the end of their 

development.  These look at 

things such as plan structure 

and format, writing plan 

provisions (an updated and 

vastly expanded version of a 

guidance note already on the 

site); residential provisions 

for district plans, commercial 

and industrial provisions for 

district plans. 

Blair Dickie: RMLA National Committee and member of QP 
Website Management Panel

Quality planning Website
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•   Frequently asked question 

(FAQ) sheets on relationships 

between the RMA and the 

LGA and HSNO.

•   Supporting resources include: 

  An on-line library of over 

�,200 articles.  In most 

instances the pdf file has 

been added to the library, 

where this is not the 

case there is a link either 

directly to the article or to 

the relevant website.

  E l e c t ro n i c  v e r s i o n s 

of the RMA and RMA 

Regulations, plus links 

to other legislation with 

crossovers into the RMA. 

  Council contacts (people, 

websites, addresses).

  The ability to share ideas 

and seek assistance via 

ListServe arrangement. 

  A Plans database. 

The site features electronic notice 

boards letting people know what 

is happening with the website 

(What’s New), and what events 

and conferences are on (What’s 

On).  There are over 2,200 total 

subscribers to What’s New which 

goes out as a monthly electronic 

newsletter to practitioners, while 

What’s On is updated as necessary to 

reflect events. 

A QP research depository for 

background research documents 

associated with the development 

of plans has recently been added.  

While this currently has only 

one report in it (Commercial and 

Industrial Provisions), there are 

three more reports being edited 

for inclusion (Natural Hazards, 

Infrastructure, and Residential 

Provisions for Plans). 

relatIonshIp 
between qp websIte 
and rmla

The QP website is owned and 

operated by the Ministry 

for the Environment.  It 

is supported by the RMLA, NZPI, 

LGNZ and NZIS.  Each partnering 

organisation has a place on the QP 

website Management Panel.  In line 

with the constituency of the RMLA, 

the QP website covers the entire 

ambit of Resource Management 

linked roles, functions and activities 

and the membership of the 

Management Panel reflects this wide 

community of interest.  

The Association recognises the value 

of the QP website to members and 

supports the activities of the website 

where it can.  As an example the 

Association now provides display 

space at the annual conferences to 

publicise the QP website and its 

products.

The QP website is continually 

promoting additions and updates 

and the Association assists with links 

from our own website.  This is a two 

way partnership.  Other promotional 

activities of website content are 

the training programmes linked 

to specific on-line content.  All 

partners have been involved in such 

activities in the past, for example the 

training for second generation plans 

in 2005.  The recently completed 

training programme organised by 

the RMLA to promote the award 

winning on-line RMA Enforcement 

Manual is another such example.  

The manual won the 2006 NZPI 

Nancy Northcroft planning prize 

at the recent (April 2006) NZPIA 

conference in Queensland.

updates

The website has been recently 

upgraded and given a new 

user friendly interface, and 

this has certainly had results with 

monthly hits skyrocketing from 

272,000 in January of this year to 

over 5�0,000 in June 2006.  As well 

as new content, searching has also 

been made easier and so has the 

function to copy and paste blocks of 

text from the QP website.  

If you haven’t tried it yet, you are 

probably among a minority, but log 

on and try it and use the feedback 

link to let the QP staff know your 

thoughts on the site or subjects you 

would like to see covered in the 

future.  
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IntroductIon

This is the third in a series of 

articles on the development 

of  the Environmental 

Law Roundtable of Australia and 

New Zealand (ELRANZ).  An 

introduction to ELRANZ appears 

in the November 2005 RMJ at page 

�2.  The second article published 

in April 2006 RMJ (at pages �6 

to �8) discusses some of the legal 

issues arising out of consensus 

building processes. Another article 

will appear in next issue of RMJ to 

continue the series.

Consensus building is understood as 

the face to face, long-term dialogue 

between stakeholders to address 

an issue of common concern 

(Innes, JE & Booher, DE �999, 

‘Consensus Building and Complex 

Adaptive Systems: A Framework for 

Evaluating Collaborative Planning’, 

Journal of the American Planners 

Association, vol.65, no.�, p��2).  

The design of a consensus building 

process can be described as a 

“keystone”.  Without careful process 

design at an early stage, an entire 

consensus building process can 

“collapse” and fail to successfully 

achieve the outcomes it promotes.  

ELRANZ advocates for a detailed 

consensus building design for each 

harmonisation project referred to 

it through its growing network of 

Associates and members of the 

ELRANZ Working Group.

There are many ways of designing 

a consensus building process. The 

important point is to make sure that 

it is mapped out at the beginning. 

The process design needs to be 

flexible enough to accommodate 

changes as the consensus building 

exercise proceeds. 

The design that we examine here is 

just one example. This design model 

will be achieved when stakeholders 

own a decision making process 

and feel comfortable participating 

in it.   As a consequence, the 

ongoing process is more likely 

to be fair, open, inclusive and 

accountable.  A way to generate 

ownership in a process is to invite 

stakeholders to form a committee 

that will recommend a map to the 

wider group to guide the consensus 

building process. The benefits of 

thorough design are outstanding for 

all participants, stakeholders and 

agencies charged with implementing 

recommendations or agreements 

reached during consensus building.  

As noted above this article is part 

of a series aimed at developing 

a greater understanding of and 

interest in consensus building 

within the field of environmental 

and planning laws.  

environmental law 
roundtable of australia and 

new zealand: designing a 
consensus building process

John Haydon, Barrister at Law, ADR Consultant & Convenor 
of ELRANZ, Brisbane, Australia and Scott Sellwood, Final 

year Bachelor of Laws and Bachelor of Environmental 
Management (Sustainable Development) & Young Professional 

and Research Consultant to EcoDirections International Pty 
Ltd, Brisbane, Australia 
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decIsIon makIng, 
plannIng and 
process desIgn

In all decision making forums, 

the importance of planning 

and process  des ign can 

never be stressed enough.  This is 

particularly true in environmental 

and planning law as disputes often 

involve large numbers of parties 

with competing interests, require 

complex technical and scientific 

argument, and can take a significant 

amount of time to resolve.  In order 

for the successful implementation of 

consensus building in this field, the 

importance of process design needs 

to be more fully understood. 

Consensus  bui ld ing can be 

considered before a dispute 

arises. It is a method of informed 

participatory dialogue that can lead 

to better decisions. 

This article will begin by identifying 

the four stages of a consensus 

building model suggested by Straus 

(�999, ‘Designing a Consensus 

Building Process Using a Graphic 

Road Map’ ,  in  Susskind L, 

McKearnan S and Thomas-Larmer 

J (eds.), The Consensus Building 

Handbook, SAGE Publications, 

California) and the importance 

of process design at each stage.  

Secondly, the reasons for having 

the recommended process design 

committee (PDC) comprising a 

small group of interested individuals 

will be introduced. At ELRANZ we 

recognise that the PDC is not the 

only method that can be used. The 

planning and process design needs 

to be adapted to the particular issues 

and stakeholders involved.  The 

following paragraphs will focus on 

key aspects of the process, namely:

•   The importance of stakeholder 

ownership over process design 

will be emphasised;

•   A number of goals that are 

generally achieved by a PDC 

approach will be described;

•   T h e  b e n e f i t s  t h a t 

t h e  i n v o l v e m e n t  o f  a 

knowledgeable third party 

can bring to the PDC will be 

highlighted.

the four stages In 
consensus buIldIng 

The model that we are 

reporting here typically has 

four stages in its consensus 

building.  The first stage is described 

as the start-up phase and involves 

an acknowledgement by a group 

of stakeholders that a problem or 

issue exists.  During this time the 

parties decide that a collaborative 

approach to solving the issue 

should be prioritised and attempted 

where possible.  The second 

stage - the consensus building 

process design phase - involves an 

invitation to interested stakeholders 

to participate in a process design 

committee (PDC).  The role of 

the committee will be described 

in further detail in the following 

section of this article.  Stage � is 

described as the consensus building 

phase.  During this phase consensus 

is built one step at a time through 

a series of meetings, forums and/or 

workshops.  The timing and subject 

matter of each meeting, forum 

and/or workshop during stage � 

are identified in the design phase.  

The final stage, implementation, 

usually involves putting into 

action any final recommendations 

or agreements reached during 

the exercise.  “Success” within 

this consensus building model is 

experienced through all stages and 

not merely when a tangible product 

or agreement is finalised.  A process 

map to guide all participants 

through the stages is very important 

and will enhance the transparency, 

accountability and legitimacy of the 

consensus building activity.

process desIgn 
commIttee (pdc)

A small group of stakeholders 

who  a re  w i l l i ng  t o 

collaborate to recommend 

a process for reaching consensus 

over an issue or problem, can assist 

the design of a consensus building 

process that is tailored to a large set 

of stakeholders.  The small group is 

often referred to as a process design 

committee (PDC).  The membership 

of a PDC should include individuals 

who have a direct interest in the 

issue rather than outside parties.  As 

this group is focussed on process 

design, not content, Straus says that 

questions of representation are less 

important at this stage than during 

the consensus building phase 

(see generally - Straus, D �999, 

‘Designing a Consensus Building 

Process Using a Graphic Road 

Map’, in Susskind L, McKearnan S 

and Thomas-Larmer J (eds.), The 

Consensus Building Handbook, SAGE 

Publications, California, p��5).  

Nevertheless, effort should be made 

to invite individuals to be part 

of a PDC who represent different 
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stakeholders’ interests and points 

of view.  This approach benefits the 

whole process through legitimising 

the actions, decisions and/or 

recommendations of the group.  A 

process designed by individual 

stakeholders is much more easily 

accepted by the wider group.  At 

the same time, those individuals 

who participate in a PDC become 

aware of the benefits and limitations 

of consensus building. 

We would add that it is important 

in any consensus building process 

to identify all the stakeholders in 

the issues to be examined and then 

develop a role or place for them 

in the process. If stakeholders are 

“left out” then their participation 

input is missed and there is a real 

risk that any agreement reached 

will be undermined because those 

left out will lack ownership of the 

result and may resist attempts at 

implementation.

goals of a process 
desIgn commIttee 

Straus says that there are a 

number of goals that a PDC 

can be expected to achieve 

before a consensus building process 

design is presented to the wider 

stakeholder group.  Achieving 

these goals ensures the self-

organising capacity of the group.  

In reaching consensual agreement 

on these goals, the members of the 

PDC will be able to recommend 

(hopefully passionately) whether 

or not consensus building will be 

successful as they will have had 

first hand experience in building 

consensus.  The PDC is to reach 

agreement on the following:

(a)   Principles of Collaboration 

– these are the ground rules 

and can be recommended by 

a third party;

(b)   Scope of the Problem;

(c)  Form of the Final Product;

(d)   Key Stakeholders – including 

representatives from all 

relevant and significantly 

different interests;

(e)   Phases in the Process – these 

are the individual agreements 

that need to be reached 

during the whole process;

(f)   Tracks of Activity – parallel 

w o r k  p r o c e s s e s  t h a t 

demand different levels of 

involvement;

(g)   Detailed Process Map; 

(h)   Recommendations with 

respect to staffing, technical 

consultants, funding and 

publicity.

role of thIrd party 
In process desIgn

Wi t h o u t  l i m i t i n g 

t h e  i m p o r t a n c e 

o f  s t a k e h o l d e r 

ownership of process design, a third 

party (or third parties) can enhance 

the effectiveness of consensus 

building process design.  A PDC 

can be valuably assisted by a person 

who is knowledgeable in consensus 

building practice and theory and 

who can act as a facilitator, recorder, 

educator, process design expert 

and advocate.  When these roles 

are fulfilled, the effectiveness of a 

consensus building design process 

can be improved.  

ELRANZ has access to persons 

capable of acting as third party 

neutral facilitators in the design of 

consensus building processes. A 

multidisciplinary panel is available. 

The third party neutral facilitator 

can also be called in to assist during 

the implementation of the consensus 

building process.

Prior to the process design phase, 

a third party facilitator can be 

instrumental in organising and 

gaining broad-based support for 

convening a PDC.  

ELRANZ has an important role 

in initiating the introductory task 

oriented conferences or meetings 

that may empower the convening 

of multidisciplinary PDC within the 

environment and planning field. 

Within these disciplines, there is 

a need for raising awareness of 

best practice facilitation, creative 

visioning, meaningful stakeholder 

participation and other consensus 

building techniques. 

conclusIon

Th e  s u c c e s s f u l 

i m p l e m e n t a t i o n  o f 

consensus building within 

the multidisciplinary environment 

and planning field requires us 

to thoroughly understand the 

importance of process design.  As the 

“successes” of consensus building 

occur fluidly throughout all four 

stages of the process model under 

review as well as after the exercise 

has concluded, it is critical that 
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participants have a map or a guide 

to follow.  A process map enhances 

the transparency, accountability and 

legitimacy of a consensus building 

activity.  A small group of interested 

individuals, who represent diverse 

interests in the issue or dispute, 

are in a good position to design 

a process that they will feel 

comfortable participating in and 

one which can be recommended to 

the wider stakeholder group.  The 

purpose of a PDC is to achieve a 

number of goals before the process 

map is recommended to the wider 

group.    To that end, there are 

many opportunities for third party 

facilitators to assist the PDC and 

enhance its effectiveness.  

The PDC model may need to be 

adjusted to take into account 

particular circumstances of the 

proposed consensus building 

exercise. For example, once the 

design has been adopted by a PDC 

or equivalent group then it could be 

open for the stakeholders to make 

suggestions or comments.
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In an era when we are inundated 

with popular and academic 

literature devoted to issues of 

sustainability, it is still rare to be 

able to identify many sources which 

deal with the actual implementation 

of sustainability strategies.  In 

short we are great at the theory 

and deficient in the practice of 

sustainability.  Thus it was pleasing 

to receive Martin and Verbeek’s 

book, Sustainability Strategy, with 

its avowed purpose ‘to assist people 

who are committed to sustainability 

to design and implement resource 

management strategies’ (Martin & 

Verbeek, p.v). This clearly defines 

a major task but one that this book 

achieves quite admirably. While we 

are told disappointingly little about 

the background of the authors, I 

note that the book was published 

with the support of Land and Water 

Australia, which no doubt reinforces 

its practice focused approach.

Perhaps the defining characteristic 

of this book is its pragmatic 

approach to the often ethereal 

pursuit of sustainability, and it 

progresses from the presumption 

that any such strategies will have 

to learn to work within competitive 

capitalism. This innately practical 

approach does much to enhance the 

‘usability’ of this book as it positions 

it so centrally in the world in which 

most policy makers and planners 

are destined to operate. The book 

is divided into three parts that deal 

with concepts, instrument choice 

and implementation which allows 

the reader to build an understanding 

of the complex issues that underlie 

the development of sustainability 

strategies,  commencing with 

a discussion of strategy and 

sustainability. 

Of particular interest is Part 2 which 

deals with Instrument Choice, 

addressing as it does a diversity 

of issues from market forces and 

consumption to influencing the rate 

of change.  Given the interest, some 

might say fixation, in New Zealand 

on property rights it is useful that 

this book includes a chapter on 

this issue.  That chapter presents 

a succinct and wide ranging 

discussion of aspects of property 

rights, a discussion that many 

policy makers and commentators 

would do well to read.  While Part 

� on Implementation contains only 

two chapters, those two chapters 

are literally ‘jam packed’ with 

practical approaches presented 

in easy to follow step-by-step 

format.  Throughout the book 

there are small case studies and 

expert interviews that feature real 

life/practical examples of the issues 

discussed in that particular chapter.  

These are without exception both 

interesting and useful as they do 

much to reinforce the message of 

the particular chapter. 

I  h a v e  n o  h e s i t a t i o n  i n 

recommending this book which for 

myself as an academic and former 

planning practitioner teaching at 

the tertiary level, fills an important 

gap in the market. While it is an 

Australian focused publication it 

draws on a variety of sources and 

in a number of places it specifically 

addresses the very real question of 

how practice in another country 

can be transferred to the Australian 

political and policy environment. 

Again while this is only of partial 

assistance to those in New Zealand 

it is pleasing that an attempt is made 

to address this very vital question.  

It is something that policy makers in 

New Zealand need to do more often 

before they advocate the adoption 

of some overseas derived approach.  

An unexpected bonus in the book 

is its extensive reference list which 

will provide an excellent starting 

point for anyone wishing to pursue 

further nay of the issues raised in 

the various chapters. 

Given its practical approach 

book review
Sustainability Strategy 

P Martin and M Verbeek

The Federation Press, Sydney, 2006, 274pp.
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and its focus on an issue that is 

current on the New Zealand policy 

agenda, I can only hope that this 

book receives wide readership.  It 

should be compulsory reading for 

anyone who has even a passing 

involvement in environmental 

policy making or planning at the 

national or local levels.  It will also 

provide a valuable resource for 

those in the tertiary sector who will 

at last have a current and practical 

resource to call upon. It is probably 

suitable to offer congratulations to 

the Federation Press for once again 

bringing us such a useful volume.  

While I do not wish to sound like 

an advertisement for the company, 

this book includes at the rear details 

of a number of other books from the 

same publisher, some of which I will 

personally be following up as they 

again appear to address practical 

issues of the type that policy makers 

and planners will face on a daily 

basis. 

Dr Caroline Miller 

Planning Programme,  

School of People, Environment and 

Planning,  

Massey University
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The government has agreed 

to a significant new strategy 

to protect and improve 

New Zealand’s freshwater resources. 

The Sustainable Water Programme 

of Action will develop, for the first 

time, a strategic and nationally 

consistent approach to managing 

our valuable freshwater resources. 

The programme is jointly led by 

the Ministry for the Environment 

and the Ministry of Agriculture and 

Forestry. 

The Sustainable Water Programme 

of Action will ensure that every New 

Zealander has fair access to water. 

It will also ensure that economic 

growth occurs in a sustainable way, 

with our environment protected. 

The strategy will include creation of 

policy on how we manage freshwater 

and protect nationally outstanding 

rivers, lakes and streams and is 

designed to deliver three national 

outcomes for freshwater:

•   Improve the quality and 

efficient use of freshwater.

•   Improve the management of 

the undesirable effects of land-

use on water quality.

•   P rov ide  f o r  inc rea s ing 

demands on water resources 

and encourage efficient water 

management.

Primary responsibility for water 

management will remain at the 

regional level, but the strategy will 

develop new adaptable solutions 

and tools that councils and 

communities may apply to different 

regional circumstances.

Improving how we manage our 

freshwater resources requires 

leadership from central government, 

support from local and regional 

government, innovation from 

industry and agriculture, and 

understanding and a willingness to 

change from the wider community.

A leadership group wil l  be 

established shortly. The group will 

advise the Ministers of Environment 

and Agriculture on water issues and 

solutions. 

Ministry officials will be looking 

for the active cooperation of 

organisations and industry sectors 

with an interest in water, to help with 

development of the tools which will 

be used to achieve the Programme’s 

aims and objectives. And the public 

will have their say on the content of 

any national policy statements or 

national environmental standards, 

if it is decided these are the way to 

go. 

The programme works towards 

tight time frames - the delivery of 

the new tools will be reported on to 

Cabinet by March next year.

Sustainable Water 
programme of action

The Sustainable 

Water 

Programme 

of Action 

will ensure

 that every 

New Zealander 

has fair access

 to water. 



Resource Management Journal �0

Brunel v Waitakere City Council 

(A 82/2006) is a recent 

example of an unsuccessful 

attempt by a local authority to 

compulsorily acquire land.  The 

decision contains interesting 

procedural findings, and also 

highlights some common pitfalls 

which those taking land need to 

take care to avoid.  Mr Brunel and 

The Cove Limited objected to the 

acquisition under the Public Works 

Act of their land by the Waitakere 

City Council .   The Council 

intended to use the land to provide 

extra parking for boat trailers and 

associated vehicles as a temporary 

measure in relation to the use of 

a boat ramp and ferry service at 

Westpark Marina.

Key procedural findings in the case 

were that: 

•   The onus in any hearing 

under s2�, Public Works Act 

�98�, is on the taker of the 

land to show that the taking 

is necessary, and otherwise the 

statutory tests in Part II of the 

Act have been satisfied: Deane 

v Attorney-General [�997] 2 

NZLR �80 & Davis v Wanganui 

City (�986) �� NZTPA 2�0.

•   In terms of the standard of 

proof, the primary facts are 

required to be proved on the 

preponderence of the evidence.  

(However, as the Court noted, 

in cases involving objections 

to the taking of the land, the 

judgements about whether 

the taking is fair, sound and 

reasonable necessary, are not 

matters which are susceptible 

to standards of proof.) 

•   The notice of objection, 

referring as it will to the 

allegation that the taking is 

not fair, sound or reasonably 

necessary, will encompass a 

broad range of matters which 

an objector may wish to raise 

at hearing.  (Accordingly, a 

party who has been served 

with a pro forma notice of 

objection would be wise to 

seek further particulars so 

as to identify in advance the 

matters that might be raised at 

the hearing.) 

•   Section 2�(7) of the Act 

requires a three step process 

by the Environment Court: 

ascertain the local authority’s 

object ives ;  examine the 

adequacy of the consideration 

of alternatives and, in the 

Court’s discretion, either send 

the matter back to the local 

authority or proceed to the 

next step; and decide and 

report on whether the taking 

is fair sound and reasonably 

necessary. 

•   The elements of “fair, sound 

and reasonably necessary” are 

conjunctive - they all have to 

be satisfied for a taking to be 

confirmed. 

In this case, the Court was not 

satisfied that there had been 

an adequate consideration of 

alternatives.  A particular difficulty 

in this case was that the land 

to be taken was for an “interim 

measure”; in those circumstances, 

the Court noted at paragraph �� 

that “adequate consideration of 

Stephanie Browne and Daniel Sadlier, Russell McVeagh

Compulsory acquisition - procedural points and pitfalls

case notes

The decision 

contains 

interesting 

procedural 

findings, and also 

highlights some 

common pitfalls 

which those taking 

land need to take 

care to avoid.
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alternatives demands that the final 

alternative or choice should have 

been identified”.  While the Court 

was satisfied that the taking was 

arguably “fair”, the Court was not 

satisfied that the taking was either 

“sound” or “reasonably necessary”.  

One of the reasons for the Court 

reaching this conclusion was that 

the Council had a lease for seven 

years of alternative land for parking, 

very close to the land proposed to 

be taken.  

This case highlights again the need 

for those seeking to take land to have 

fully explored other alternatives and 

to have fully justified the need for 

the land in question.  If the taking 

of land is for an “interim measure”, 

then the final alternative or choice 

should also be clearly explained to 

the Court. 

promIses In plans 
- a moral but not a 
legal duty? 

Awatea Residents’ Association 

v Christchurch City Council 

(C78/2006) involved an 

application by the Awatea Residents’ 

Association for declarations that 

the Council had a duty to notify 

a variation to the Special Purpose 

(Awatea) Zone (“Zone”) by 8 May 

2002, and that in failing to do so it 

had breached its duties set out in the 

Christchurch City Plan and under 

the RMA to avoid unnecessary 

delay.

The Zone had been included in 

the Christchurch City Plan as a 

temporary measure, and included 

statements in its descriptions and 

purpose sections that a variation to 

give effect to a final zoning pattern 

would be finalised in consultation 

with affected land owners, and 

would be notified by � October 

200�.  The Court noted that the 

shortcomings of the Zone had been 

discussed in previous cases where 

the Court had been advised that a 

variation was likely in late 200�, 

or early 2005.  However, the Court 

was still dealing with unchanged 

provisions some two years later.

The Court considered its powers 

to make declarations under section 

��0 of the Act, and found that the 

present application could only have 

been framed under either s��0(a) 

(duties under the Act), s��0(h) 

(interpretation or administration of 

the Act, ie section 8� - compliance 

with District Plan), or s2� (duty to 

avoid unreasonable delay).  It found 

that while the Christchurch City 

Plan contained clear statements of 

its intention to notify a variation 

in respect of the Zone, these were 

not, nor could they take effect as, 

rules.  As such, no legal obligation 

arose - and the Council maintained 

its discretion under the First 

Schedule of the Act whether or not 

to introduce the variation.

The Court considered that while 

there was a moral obligation on 

the Council, and a legitimate 

expectation on the part of the 

residents may have existed, it was 

not considered to be a justiciable 

matter under the Act.  Accordingly, 

while expressing its consternation 

at the Council’s slow progress in 

respect of the matter, the Court 

determined it had no power to 

make the requested declarations.

A clear lesson from this case is that 

if submitters are seeking to include 

provisions in plans referring to some 

future steps by the Council (eg the 

creation of a new zone, or perhaps 

a new road), then those statements 

of intention should be expressed as 

rules in the relevant plan rather than 

as policies or explanatory notes. 

how much Is 
enough - when 
can mItIgatIon 
justIfy IntrusIon 
Into outstandIng 
natural 
landscapes?

Th e re  h a v e  b e e n  a n 

increasing number of 

cases looking closely at 

The Court 

considered that 

while there was a 

moral obligation 

on the Council, 

and a legitimate 

expectation on 

the part of the 

residents may have 

existed, it was not 

considered to be 

a justiciable matter 

under the Act. 
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environmental mitigation, and 

Lakeview Properties v Queenstown 

Lakes District Council (ENV C 

80/2006) is a recent example of 

development which “came up short” 

in terms of the level of mitigation 

proposed.  This was an appeal of 

a resource consent application to 

erect a dwelling on an outstanding 

natural landscape on the south 

facing slope of Ben Lomond, 

overlooking Lake Wakatipu.  The 

proposal incorporated the removal 

of pine and other weed species 

from the site and planting to assist 

regeneration of native forest.  The 

proposal was for a discretionary 

activity and was refused consent by 

the Council.

The  appl icant  proposed to 

implement a vegetation management 

and planting plan, integrate the 

building into the landscape, 

remove and control wilding trees 

and weed species and to manage 

natural regeneration including 

the planting of suitable species.  It 

was considered that the protection 

and enhancement proposed in 

the application would assist in 

supporting a greater number of 

birds.  The applicant also offered 

as a condition of consent to register 

a covenant preventing subdivision 

or further development unless 

those activities were subsequently 

permitted under the district plan.

On appeal by the applicant, the 

Court stated that the central 

issue in the case was whether the 

benefits accruing from the removal 

of invasive exotics and the boost 

to native regeneration on the site 

outweighed, or at least adequately 

mitigated, the construction of a 

large built form on the outstanding 

natural landscape.  

The Court accepted that the 

applicants had gone to considerable 

lengths to ensure its proposal was 

in harmony with its natural setting.  

It also considered that the proposal 

would have significant ecological 

benefits to the site and landscape.  

However, the Court concluded that 

in this particular case the adverse 

visual effects, particularly when 

viewed from the lake, were not 

adequately mitigated.

In coming to its decision to refuse 

the applicant’s appeal, the Court 

paid particular attention to a policy 

in the District Plan encouraging 

development in locations with a 

greater capacity to absorb change.  

It considered that the outstanding 

natural landscape already contained 

a number of non-natural elements, 

such as a linear road and telephone 

poles, and for that reason was more 

vulnerable to further reduction in 

“naturalness”.  While accepting that 

the site may contain some capacity 

for change, a building of the scale 

proposed, even considering its 

low profile and recessive materials 

and colour scheme, would be 

inconsistent with the site’s natural 

character.

In this case the Court did not 

consider that the environmental 

compensat ion proposed was 

enough to justify the granting 

of consent and accordingly the 

decision of the Council to decline 

consent was upheld. 

fInal decIsIons of 
the envIronment 
court

The Environment Court 

made it clear in its recent 

d e c i s i o n  o f  M e a d o w 

Mushrooms Limited v Christchurch 

City Council (C8�/06) that once the 

Court has issued its final decision 

it is then functus officio, having 

completed its duties in respect of 

the appeal, excepting costs.  As 

a consequence, any section 292 

application made after a final 

decision is issued is not able to 

be considered by the Court.  An 

application for a re-hearing would 

be required for matters altering the 

Court’s decision.  

The Court also made it clear that 

once the final decision is issued by 

the Environment Court, then that 

decision substitutes the decision of 

the Council, and the plan to which 

it relates is altered by operation of 

law at that time.  Any subsequent 

versions of the plan produced by a 

Council after that decision is issued 

should include the amendments 

made by the Environment Court’s 

decision.
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